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1)

2)

3)

Leave granted in all the Speci al Leave

Petitions.

These appeals are directed against the comon
Judgnent and Order of the learned Single Judge
of the H gh Court of Delhi, dated 23¢9 May 2011
I n Bai | Application No. 508/ 2011, Bai

Application No. 509/2011 & Cl. MA 653/2011,
Bail Application No. 510/2011, Bail Application
No. 511/2011 and Bail Application No. 512/2011,
by which the learned Single Judge refused to
grant bail to the accused-appellants. These
cases were argued together and submtted for

deci si on as one case.

The offence alleged against each of the
accused, as noticed by the Ld. Special Judge,
CBI, New Delhi, who rejected bail applications
of the appellants, vide his order dat ed

20.4.2011, is extracted for easy reference :

Sanjay Chandra (A7) in Crl. Appeal No. 2178 of

2011 [arising out of SLP (Crl.)No.5650 of 2011



“6. The al | egati ons agai nst
accused Sanjay Chandra are that he
entered into crimnal conspiracy
W th accused A Raj a, R K
Chandol i a and ot her accused
persons during Septenber 2009 to
get UAS licence for providing
tel ecom services to otherw se an
ineligible conpany to get UAS
i cences. He, as Managing Director
of Ms Unitech Wreless (Taml
Nadu) Limted, was |ooking after
the business of telecom through 8
gr oup conpani es of Uni t ech
Li mted. The first-cone-first-
served procedure of allocation of
UAS Licences and spectrum was
mani pul ated by the accused persons
Iin order to benefit Ms Unitech
G oup Conpanies. The cutoff date
of 25.09.2007 was decided by
accused public servants of DoT
primarily to allow consideration
of Unitech group applications for
UAS licences. The Unitech Goup
Conpanies were in business of
realty and even the objects of
conpanies were not changed to
‘tel ecom and regi stered as
required before applying. The
conpanies were ineligible to get
the licences till the grant of UAS
licences. The Unitech Goup was
al most last within the applicants
considered for allocation of UAS
licences and as per existing
policy of first-cone-first-served,
no licence could be issued in as
many as 10 to 13 circles where
sufficient spectrum was not



avai |l able. The Unitech conpanies
got benefit of spectrumin as many
as 10 circles over the other
eligible appl i cants. Accused
Sanjay Chandra, in conspiracy wth
accused public servants, was aware
of the whole design of t he
allocation of LOs and on behalf
of the Unitech group conpani es was
ready with the drafts of Rs. 1658
crores as early as 10t Cctober,
2007.”

Vinod Goenka (A5) in Crl. Appeal No.

2179 of

2011

arising out of SLP(Crl)No.5902 of 2011

“5. The allegations against accused
Vi nod Goenka are that he was one
of the directors of Ms Swan
Telecom (P) Limted in addition to
accused Shahid Usnman Balwa w.e.f.
01. 10. 2007 and acquired majority
stake on 18.10.2007 in Ms Swan
Tel ecom (P) Limted (STPL) through
DB Infrastructure (P) Li mted.
Accused Vi nod Goenka carried
f orwar d t he f raudul ent
applications of STPL dat ed
02. 03. 2007 submitted by previous
managenent despite knowing the
fact that STPL was ineligible
conpany to get UAS I|icences by
virtue of clause 8 of UASL
gui delines  2005. Accused Vinod
Goenka was an associate of accused
Shahid Usman Balwa to create fal se
docunents including Board M nutes
of Ms Graffe Consultancy (P)



Limted fraudul ently show ng
transfer of its shares by the
conpanies of Reliance ADA G oup
duri ng February 2007 I tsel f.
Accused/ appl i cant In conspiracy
with accused Shahid Usman Balwa
conceal ed or f ur ni shed fal se
I nformati on to DoT regar di ng
sharehol ding pattern of STPL as on
the date of application thereby
maki ng STPL an eligible conpany to
get licence on the date of
application, that 1is, 02.03.2007.
Accused/ applicant was an overall
beneficiary wth accused Shahid

Usman Balwa for getting 1licence
and spectrum in 13 t el ecom
circl es.

12. | nvestigati on has al so
di scl osed pur suant to TRAI

recommendations dated 28.08.2007
when Ms Reliance Conmmunications
Ltd. got the GSM spectrum under
t he Dual Technol ogy policy,
accused Gautam Doshi, Hari Nair
and Surendra Pipara transferred
the control of Ms Swan Tel ecom
Pvt. Ltd., and said structure of
hol di ng conpani es, to accused
Shahid Balwa and Vinod Goenka. In
this manner they transferred a

conpany whi ch was ot herw se
ineligible for gr ant of UAS
l'i cense on t he date of
application, to the said two

accused persons bel ongi ng to
Dynam x Balwa (DB) group and
thereby facilitated them to cheat
the DoT by getting issued UAS
Li cences despite the ineligibility



on the date of application and
till 18.10.2007.

13. | nvestigation has disclosed
that accused Shahid Balwa and
Vinod Goenka joined Ms Swan
Tel ecom Pvt. Ltd. and Ms Tiger
Traders Pvt. Ltd. as directors on
01.10.2007 and DB group acquired
the mpjority stake in TTPL/ Ms
Swan Telecom Pvt. Ltd. (STPL) on
18.10.2007. On 18.10.2007 a fresh
equity of 49.90 |akh shares was
allotted to Ms DB Infrastructure
Pvt. Ltd. Therefore on 01.10. 2007,
and thereafter, accused  Shahi d
Bal wa and Vinod Goenka were in-
charge of, and were responsible
to, the conpany Ms Swan Tel ecom
Pvt . Ltd. for the conduct of
busi ness. As such on this date,
majority shares of the conpany
were held by D.B. Goup.”

Gautam Doshi  (A9), Surendra Pipara (Al10) and

Hari Nair (A 11) in Cl. Appeal Nos.?2180,2182 &

2181 of 2011 [arising out of SLP (Crl) Nos.

6190, 6315 & 6288 of 2011] :

“7. It is further alleged that in
January- February, 2007 accused
Gaut am Doshi, Surendra Pipara and
Hari Nath in furtherance of their
common intention to cheat the
Departnment of Tel econmuni cati ons,
structured/created net worth of
Ms Swan Tel ecom Pvt. Ltd., out of
funds arranged from Ms Reliance
Tel ecom Ltd. or its associates,



for applying to DoT for UAS
Licences in 13 circles, where Ms
Rel i ance Telecom Ltd. had no GSM
spectrum in a nmanner that its
associations wth Ms Reliance
Tel ecom Ltd. nay not be detected,
so that DOT could not reject its
application on the basis of clause
8 of the UASL Cuidelines dated
14.12. 2005.

8. In pursuance of the said common
intention of accused persons, they
structured the stake-holding of
Ms Swan Telecom Pvt. Ltd. in a
manner that only 9.9% equity was
held by Ms Reliance Telecom Ltd.
(RTL) and rest 90.1% was shown as
held by Ms Tiger Traders Pvt.
Ltd. (later known as Ms Tiger
Tr ust ees Pvt . Lt d. - TTPL) ,
al though the entire conpany was
held by the Reliance ADA G oup of
conpani es t hrough the funds
raised from Ms Reliance Telecom
Ltd. etc.

9. It was further alleged that Ms
Swan Tel ecom Pvt. Ltd. (STPL) was,
at the tinme of application dated
02. 03. 2007, an associate of Ms
Reliance ADA Goup / Ms Reliance

Commruni cati ons Limted / Ms
Rel iance Telecom Limted, having
existing UAS Licences in all
telecom circles. | nvesti gati ons

have al so disclosed that Ms Tiger
Traders Pvt. Ltd., which held
majority stake (nmore than 90% in
Ms Swan Tel ecom Pvt. Ltd. (STPL),
was al so an associate conpany of
Reliance ADA G oup. Both the



conpani es has not business history
and were activated solely for the
pur pose of appl yi ng for UAS
Licences in 13 telecom circles,
where Ms Reliance Telecom Ltd.
did not have GSM spectrum and Ms
Rel i ance Communi cations Ltd. had

al r eady applied for dual
t echnol ogy spectrum for t hese
circles. | nvestigation has

disclosed that the day to day
affairs of Ms Swan Tel ecom Pvt.
Ltd. and Ms Tiger Traders Pvt.
Ltd. were managed by the said
t hree accused per sons ei t her
t hensel ves or t hr ough ot her
of ficers/consultants rel at ed to
the Reliance ADA group. Comrerci al
decisions of Ms Swan Tel ecom Pvt.
Ltd. and Ms Tiger Traders Pvt.
Ltd. were also taken by these
accused persons of Reliance ADA
gr oup. Mat eri al | nt er - conpany
transactions (bank transactions)
of Ms Reliance Comrunications /
M s Rel i ance  Tel ecommuni cati ons
Ltd. and Ms Swan Telecom Pvt.
Ltd. (STPL) and Ms Tiger Traders
Pvt. Ltd. were carried out by sane
group of persons as per the

I nstructions of sai d accused
Gaut am Doshi and Hari Nair.

10. | nvesti gati ons about t he
hol ding structure of Ms Tiger
Traders Pvt. Ltd. has revealed
that the aforesaid accused persons
al so structured t wo ot her
conpani es . e. M s Zebr a

Consultancy Private Limted & Ms
Par r ot Consul tant s Private



Limted. Till April, 2007, by when
Ms Swan Tel ecom Pvt. Ltd. applied
for telecom licences, 50% shares
of Ms Zebra Consultancy Private
Limted & Ms Parrot Consultants
Private Limted, were purchased by
M s Ti ger Traders Pvt . Ltd.
Simlarly, 50% of equity shares of
Ms Parrot Consultants Private
Limted & Ms Ti ger Traders
Private Limted were purchased by
M s Zebra  Consul tancy Private
Limted. Al so, 50% of equity
shares of Ms Zebra Consultancy
Private VLimted and Ms Tiger
Traders Private Limted wer e
pur chased by M s Par r ot
Consultants Private Limted. These
3 conpanies were, therefore, cross
hol ding each other in an inter-
| ocking structure we.f. Mar ch
2006 till 4th April, 2007.

11. It is further alleged that

accused Gautam Doshi, Sur endr a
Pipara and Hari Nair instead of
wi t hdr awi ng t he f raudul ent

applications preferred in the nane
of Ms Swan Telecom (P) Limted,
which was not eligible at all,
all onwed the transfer of control of
that conpany to the Dynam x Bal wa

G oup and t hus, enabl ed
per pet uati ng and (sic.)
illegality. It is alleged that

TRAI in its recomendations dated
28. 08. 2007 recommended the use of
dual technol ogy by UAS Licencees.
Due to this reason Ms Reliance
Commruni cati ons Limted, hol di ng
conpany of Ms Reliance Telecom



Limted, becane eligible to get
GSM spectrum in telecom circles
for whi ch STPL had appl i ed.
Consequent |y, havi ng managenent
control of STPL was of no use for
the applicant/accused persons and
M s Reliance Telecom Limted.
Mor eover, t he transfer of
managenent of STPL to DB G oup and
sale of equity held by it to Ms
Del phi | nvestnments (P) Limted,
Mauritius, Ms Reliance Telecom
Limted has earned a profit of
around Rs. 10 crores whi ch
ot herwi se was not possible if they
had w thdrawn the applications.
M's Rel i ance Communi cat i ons
Limted al so entered into
agreenrent wth Ms Swan Tel ecom
(P) Limted for shari ng Its
telecom infrastructure. | t IS
further alleged that the three
accused persons facilitated the
new managenent of Ms Swan Tel ecom
(P) Limted to get UAS |icences on
the basis of applications filed by
the forner managenent . | t S
further alleged that Ms Swan
Tel ecom (P) Limted on the date of
application, that 1is, 02.03.2007
was an associ ate conpany of
Rel iance ADA group, that is, Ms
Reliance Comunications Limted/
Ms Reliance Telecom Limted and

t heref ore, i neligible for UAS
i cences.

12. | nvesti gation has al so
di scl osed pur suant to TRAI

recommendati ons dated 28.08. 2007
when Ms Reliance Comunications



Ltd. got the GSM spectrum under
t he Dual Technol ogy policy,
accused Gautam Doshi, Hari Nair
and Surendra Pipara transferred
the control of Ms Swan Tel ecom
Pvt. Ltd., and said structure of
hol di ng conpani es, to accused
Shahid Balwa and Vinod Goenka. In
this manner they transferred a

conpany whi ch was ot herw se
ineligible for gr ant of UAS
i cense on t he dat e of
applicati on, to the said two

accused per sons bel ongi ng to
Dynam x Balwa (DB) group and
thereby facilitated them to cheat
the DoT by getting 1issued UAS
Li cences despite the ineligibility
on the date of application and
till 18.10.2007.”"

4) The Speci al Judge, CBI, New Delhi, rejected Bai

Applications filed by the appellants by his
order dated 20.04.2011. The appellants noved
the Hgh Court by filing applications under
Section 439 of the Code of Crimnal Procedure
(in short, “C. P.C7"). The sane cane to be
rejected by the learned Single Judge by his
order dated 23.05.2011. Aggrieved by the sane,

the appellants are before us in these appeals.



5) Shri. Ram Jethmal ani, Shri. Mikul Rohatgi, Shri

6)

Soli J. Sorabjee and Shri. Ashok H Desai,

| ear ned seni or counsel appear ed for t he
appellants and Shri. Harin P. Raval, |earned
Addi tional Solicitor GCeneral, appears for the

r espondent - CBI .

Shri. Ram Jethmal ani, |earned senior counsel
appearing for the appellant Sanjay Chandra,
woul d urge that the inpugned Judgnent has not
appreciated the basic rule laid down by this
Court that grant of bail is the rule and its
denial is the exception. Shri. Jethmal an
submtted that if there is any apprehension of
the accused of absconding from trial or
tanpering wth the wtnesses, then it S
justified for the Court to deny bail. The
| earned senior counsel would submt that the
accused has cooperated with the investigation
throughout and that his Dbehavior has been

exenpl ary. He would further submt that the



appel | ant was not arrested duri ng t he
I nvestigation, as there was no threat from him
of tanpering with the wtnesses. He would
submt that the personal |iberty is at a very
hi gh pedestal in our Constitutional system and
the sanme cannot be neddled with in a causal
manner . He would assail the inpugned Judgnent
stating that the Ld. Judge did not apply his
m nd, and give adequate reasons before rejecting
bail, as is required by the legal norns set down
by this Court. Shri . Jet hmal ani further
contends that it was only after the appellants
appeared in the Court in pursuance of sunmons
I ssued, they were nmade to apply for bail, and

thereafter, denied bail and sent to custody.
The | earned senior counsel states that the trial

Judge does not have the power to send a person,

who he has summoned in pursuance of Section 87
Cr.P.Cto judicial custody. The only power that

the trial Judge had, he would contend, was to



ask for a bond as provided for in Section 88
Cr.P.C to ensure hi s appear ance. Shri .
Jethmal ani submits that when a person appeared
I n pursuance of a bond, he was a free nman, and
such a free man cannot be conmmtted to prison by
making him to apply for bail and thereafter,
denying him the sane. Shri. Jethmal ani further
submts that if it was the intention of the
Legislature to meke a person, who appears in
pur suance of summons to apply for bail, it would
have been so legislated in Section 88 Cr.P.C
The | earned senior counsel assailed the Judgnent
of the Delhi H gh Court in the *Court on its own
nmotion v. CBI’', 2004 (1) JCC 308, by which the
Hi gh Court gave directions to Crimnal Courts to
call upon the accused who is sumoned to appear
to apply for bail, and then decide on the nerits
of the bail application. He would state that
the H gh Court has ignored even the CBlI Mnua

before issuing these directions, which provided



7)

for bail to be granted to the accused, except in
the event of there being comm ssion of heinous
crinme. The | earned senior counsel would also
argue that it was an error to have a “rolled up
charge”, as recognized by the Giffiths' case (R
vs. Giffiths and Os., (1966) 1 QB. 589).
Shri.Jethmal ani submitted that there is not even
a prima facie case against the accused and would
make references to the charge sheet and the
st at enment of sever al W t nesses. He would
enphatically submt that none of the ingredients
of the offences charged with were stated in the
charge sheet. He would further contend that even
if, there is a prima facie case, the rule is
still bail, and not jail, as per the dicta of

this Court in several cases.

Shri. Miukul Rohatgi, Ilearned senior counsel
appearing for the appellant Vinod Goenka, while
adopting the argunents of Shri. Jethnal ani,

woul d further supplenent by arguing that the Ld.



Trial Judge erred in making the persons, who
appeared in pursuance of the summons, apply for
bail and then denying the sane, and ordering for
remand in judicial custody. Shri. Rohatgi would
further contend that the gravity of the offence
charged with, is to be determned by the nmaxi num
sentence prescribed by the Statute and not by
any other standard or neasure. In other words,
the | earned senior counsel would submit that the
al | eged anobunt involved in the so-called Scamis
not the determning factor of the gravity of the
of fence, but the maxi mum puni shnent prescribed
for the offence. He would state that the only
bar for bail pending trial in Section 437 is for
those persons who are charged wth offences
puni shable with life or death, and there is no
such bar for those persons who were charged with
offences wth maxi nmum punishnment of seven

years. Shri. Rohatgi also cited sone case | aws.



8) Shri. Ashok H Desai, |earned senior counsel

appearing for the appellants Hari Nair and
Surendra Pipara, adopted the principal argunents
of Shri.Jethmal ani . In addition, Shri. Desai
woul d submt that a citizen of this country, who
iIs charged with a crimnal offence, has the
right to be enlarged on bail. Unless there is a
cl ear necessity for deprivation of his liberty,
a person should not be remanded to judicial
custody. Shri. Desai would submt that the Court
should bear in mnd that such custody is not
punitive in nature, but preventive, and nust be
opted only when the charges are serious. Shri.
Desai would further submt that the power of the
Hi gh Court and this Court is not l[imted by the
operation of Section 437. He would further
contend that Surendra Pipara deserves to be
rel eased on bail in view of his serious health

condi ti ons.



9) Shri. Soli J. Sorabjee, |earned senior counsel

appeari ng for Gautam  Doshi, adopt ed t he
principal argunments of Shri. Jethmalani. Shri.
Sorabj ee would assail the finding of the Learned
Judge of the Hi gh Court in the inpugned Judgnent
that the nere fact that the accused were not
arrested during the investigation was proof of
their influence in the society, and hence, there
was a reasonable apprehension that they would
tanper with the evidence if enlarged on bail.
Shri . Sorabjee would submt that if this
reasoning is to be accepted, then bail is to be
denied in each and every crimnal case that
cones before the Court. The |I|earned senior
counsel also highlighted that the accused had no

crimnal antecedents.

10) Shri. Haren P. Raval, the learned Additional

Solicitor General, in his reply, would submt
that the offences that are being charged, are of

the nature that the economc fabric of the



country is brought at stake. Further, the
| earned ASG would state that the quantum of
puni shment could not be the only determnative
factor for the magnitude of an offence. He woul d
state that one of the relevant considerations
for the grant of bail is the interest of the
society at large as opposed to the personal
liberty of the accused, and that the Court nust
not |lose sight of the fornmer. He would submt
that in the changing circunstances and scenari o,
it was in the interest of the society for the
Court to decline bail to the appellants. Shri .
Raval would further urge that consistency is the
norm of this Court and that there was no reason
or change in circunstance as to why this Court
should take a different view from the order of
20th June 2011 in Sharad Kumar Etc. v. Central
Bureau of Investigation [in SLP (Crl) No. 4584-
4585 of 2011] rejecting bail to sone of the co-

accused in the sane case. Shri. Raval would



further state that the investigation in these
cases is nonitored by this Court and the trial
Is proceeding on a day-to-day basis and that
there is absolutely no delay on behalf of the
prosecuting agency in conpleting the trial.
Further, he would submt that the appellants,
havi ng cooperated with the investigation, is no
ground for grant of bail, as they were expected
to cooperate wth the investigation as provided
by the law. He would further submt that the
test to enlarge an accused on bail is whether
there is a reasonabl e apprehension of tanpering
with the evidence, and that there 1is an
apprehension of threat to sone of the w tnesses.
The | earned ASG would further submt that there
Is nore reason now for the accused not to be
enl arged on bail, as they now have the know edge
of the identity of the wtnesses, who are the
enpl oyees of the accused, and there is an

apprehension that the w tnesses may be tanpered



with. The learned ASG would state that Section
437 of the Cr.P.C. uses the word “appears”, and,
therefore, that the argunent of the |[|earned
seni or counsel for the appellants that the power
of the trial Judge wth regard to a person
summoned under Section 87 is controlled by
Section 88 is incorrect. Shri. Raval also nade
references to the United Nations Convention on
Corruption and the Report on the Reforns in the
Crimnal Justice System by Justice Mlinmath,
whi ch, we do not think, is necessary to go into.
The learned ASG also relied on a few decisions
of this Court, and the sanme will be dealt wth
in the course of the judgnent. On a query from
the Bench, the learned ASG would submt that in
his opinion, bail should be denied in all cases
of corruption which pose a threat to the
economc fabric of the country, and that the
bal ance should tilt in favour of the public

I nt er est.



11)

In his reply, Shri. Jethmalani would submt
that as the presunption of innocence is the
privilege of every accused, there is also a
presunption that the appellants would not tanper
wth the witnesses if they are enlarged on bail,

especially in the facts of the case, where the

appel | ants have cooper at ed W th t he
I nvesti gati on. I n recapi tul ati ng hi s
subm ssi ons, t he | ear ned seni or counsel

contended that there are two principles for the
grant of bail - firstly, if there is no prim
facie case, and secondly, even if there is a
prima facie case, If there is no reasonable
apprehension of tanpering with the w tnesses or
evidence or absconding from the trial, the
accused are entitled to grant of bail pending
trial. He would submt that since both the
conditions are satisfied in this case, the

appel  ants shoul d be granted bail.



12) Let us first deal with a mnor issue canvassed
by M. Raval, learned ASG It is submtted that
this Court has refused to entertain the Specia
Leave Petition filed by one of the co-accused
[ Sharad Kumar Vs. CBI (supra)] and, therefore,
there is no reason or change in the circunstance
to take a different view in the case of the
appel l ants who are also charge- sheeted for the
sane of fence. W are not inpressed by this
ar gunent . In the aforesaid petition, the
petitioner was before this Court before fram ng
of charges by the Trial Court. Now t he charges
are framed and the trial has comenced. W
cannot conpare the wearlier and the present
proceedings and conclude that there are no
changed ci rcunst ances and rej ect t hese

petitions.

13) The appellants are facing trial in respect of
the offences under Sections 420-B, 468, 471 and

109 of Indian Penal Code and Section 13(2) read



with 13(i)(d) of Prevention of Corruption Act,
1988. Bail has been refused first by the
Speci al Judge, CBI, New Del hi and subsequently,
by the Hi gh Court. Both the courts have |isted
the factors, on which they think, are relevant
for refusing the Bail applications filed by the
applicants as seriousness of the charge; the
nature of the evidence in support of the charge;
the likely sentence to be inposed upon
conviction; the possibility of interference wth
W tnesses; the objection of the prosecuting
aut horities; possibility of absconding from

justice.

14) In bail applications, generally, it has been

laid down from the earliest tinmes that the
object of bail is to secure the appearance of
the accused person at his trial by reasonable
anmount of bail. The object of bail is neither
punitive nor preventative. Deprivation of

liberty nust be considered a punishnment, unless



it can be required to ensure that an accused
person wll stand his trial when called upon.
The courts owe nore than verbal respect to the
principle t hat puni shment begi ns after
conviction, and that every man is deened to be
i nnocent until duly tried and duly found guilty.
Fromthe earliest tines, it was appreciated that
detention in custody pending conpletion of trial
could be a cause of great hardship. Fromtine to
time, necessity demands that sone un-convicted
persons should be held in custody pending tria
to secure their attendance at the trial but in
such cases, ‘necessity’ is the operative test.
In this country, it would be quite contrary to
t he concept of personal liberty enshrined in the
Constitution that any person should be punished
in respect of any matter, upon which, he has not
been convicted or that in any circunstances, he
shoul d be deprived of his liberty upon only the

belief that he will tanper with the witnesses if



15)

left at liberty, save in the nobst extraordinary
ci rcunst ances. Apart from the question of
prevention being the object of a refusal of
bail, one nust not |ose sight of the fact that
any inprisonnent before conviction has a
substantial punitive content and it would be
I nproper for any Court to refuse bail as a mark
of disapproval of fornmer conduct whether the
accused has been convicted for it or not or to
refuse bail to an wun-convicted person for the
purpose of giving hima taste of inprisonnment as

a | esson.

In the instant case, as we have already noticed
that the “pointing finger of accusation” against
the appellants is ‘the seriousness of the
charge’. The offences alleged are economc
of fences which has resulted in loss to the State
exchequer . Though, they contend that there is
possibility of t he appel I ants t anperi ng

W t nesses, they have not placed any material in



support of the allegation. In our view,
seriousness of the charge is, no doubt, one of
the relevant considerations while considering
bail applications but that is not the only test
or the factor : The other factor that also
requires to be taken note of is the punishnment
t hat coul d be i nposed af ter trial and
convi ction, both under the Indian Penal Code and
Prevention of Corruption Act. Oherwise, if the
former is the only test, we would not be
bal ancing the Constitutional Rights but rather
“recalibration of the scales of justice.” The
provi sions  of Cr.P.C confer di scretionary
jurisdiction on CGtimnal Courts to grant bail to
accused pending trial or in appeal against
convi ctions, si nce t he jurisdiction S
di scretionary, it has to be exercised with great
care and caution by bal ancing val uable right of
liberty of an individual and the interest of the

society in general. In our view, the reasoning



adopted by the learned District Judge, which is
affirmed by the H gh Court, in our opinion, a
denial of the whole basis of our system of |aw
and normal rule of bail system It transcends
respect for the requirenent that a man shall be
consi dered innocent until he is found guilty.
| f such power is recognized, then it may lead to
chaotic situation and would jeopardize the
personal Iiberty of an individual. This Court,
In Kalyan Chandra Sarkar Vs. Rajesh Ranjan-
(2005) 2 SCC 42, observed that *“under the
crimnal laws of this country, a person accused
of offences which are non-bailable, is liable to
be detained in custody during the pendency of
trial unless he is enlarged on Dbail I n
accordance with [aw Such detention cannot be
guestioned as being violative of Article 21 of
the Constitution, since the same is authorized
by | aw. But even persons accused of non-

bail able offences are entitled to bail if the



Court concerned conmes to the conclusion that the
prosecution has failed to establish a prim
facie case against him and/or if the Court is
satisfied by reasons to be recorded that in
spite of the existence of prima facie case,
there is need to release such accused on bail,

where fact situations require it to do so.”

16) This Court, tine and again, has stated that bail

Is the rule and commttal to jail an exception.
It is also observed that refusal of bail is a
restriction on the personal Iliberty of the
I ndi vi dual guaranteed under Article 21 of the
Constitution. 1In the case of State of Rajasthan
v. Balchand, (1977) 4 SCC 308, this Court

opi ned:

“2. The basic rule may perhaps be

tersely put as bail, not jail,
except wher e t here are
ci rcunst ances suggestive of

fleeing from justice or thwarting
the course of justice or creating
other troubles in the shape of
repeating offences or intimdating
Wi tnesses and the |like, by the
petitioner who seeks enlargenent



on bail from the Court. W do not
intend to be exhaustive but only
illustrative.

3. It is true that the gravity of
the offence involved is likely to
I nduce the petitioner to avoid the
course of justice and nust weigh
wth us when considering the
guestion of jail. So also the
hei nousness of the crine. Even so,
the record of the petitioner in
this case is that, while he has
been on bail throughout in the
trial court and he was released
after the judgnent of the High
Court, there is nothing to suggest
that he has abused the trust
placed in him by the court; his
social circunstances also are not
so unfavourable in the sense of
his being a desperate character or
unsocial elenment who is likely to
betray the confidence that the
court may place in himto turn up
to take justice at the hands of
the court. He is stated to be a
young nman of 27 years wth a
famly to mai nt ai n. The
ci rcunst ances and t he soci al
mlieu do not mlitate against the
petitioner being granted bail at
this stage. At the sane tine any
possibility of the absconsion or
evasion or other abuse can be
taken care of by a direction that
the petitioner wll report hinself
before the police station at Baren
once every fortnight.”



(17)In the case of @udi kanti Narasinmhulu v.

Pr osecut or,

J.

princi ples of bail thus:

“3. What , t hen, IS “J udi ci al
di scretion” in this bail context?
In the elegant words of Benjamn
Car dozo:

“The Judge, even when he is free,

is still not wholly free. He is not
to innovate at pleasure. He is not
a knight-errant roaming at wll in

pursuit of his own ideal of beauty
or of goodness. He is to draw his
I nspiration from consecr at ed
principles. He is not to yield to
spasnodi ¢ sentinent, to vague and
unregul ated benevolence. He is to
exercise a discretion inforned by
tradition, nethodized by anal ogy,
di sci pl i ned by system and
subordinated to “the prinordial
necessity of order in the social
life”. W de enough I n al |
consci ence S t he field of
di scretion that remains.”

Even so it is useful to notice the
tart terns of Lord Canden that

“the discretion of a Judge is the

law of tyrants: it i1s always
unknown, It S di fferent I n
different nen; it is casual, and
depends wupon constitution, tenper
and passion. In the best, it is
oftentines caprice; in the worst,

Public

(1978) 1 SCC 240, V.R Krishna lyer,

sitting as Chanber Judge, enunciated the



it is every vice, folly and passion
to whi ch human nat ur e S
liable....”

Per haps, this IS an overly
sinplistic statenent and we nust
remenber the constitutional focus
in Articles 21 and 19  before
followng diffuse observations and
practices in the English system
Even in England there is a grow ng
awareness that the working of the
bail system requires a second | ook
from the point of view of correct
| egal criteria and sound
princi ples, as has been pointed out
by Dr Bottomnl ey.

6. Let us have a glance at the pros
and cons and the true principle
around which other relevant factors
must revolve. Wwen the <case 1is
finally disposed of and a person is
sentenced to incarceration, things
stand on a different footing. W
are concerned with the penultimte
stage and the principal rule to
guide release on bail should be to
secure t he presence of t he
appl i cant who seeks to be
i berated, to take judgnent and
serve sentence in the event of the

Court puni shi ng hi m W th
Inprisonnent. In this perspective,
rel evance  of consi derati ons IS

regul ated by their nexus wth the
i kel y absence of the applicant for
fear of a severe sentence, if such
be plausible in the case. As Erle.
J. I ndi cat ed, when the crine
charged (of which a conviction has
been sustained) is of the highest



magni tude and the punishnent of it
assigned by law is of extrene
severity, the Court may reasonably
presume, sone evidence warranting,
that no anount of bail would secure
the presence of the convict at the
stage of judgnent, should he be
enl ar ged. Lord Canpbel |, C J.
concurred in this approach in that
case and Coleridge J. set down the
order of priorities as foll ows:

“I do not think that an accused

party S det ai ned in  custody
because of his guilt, but because
t here are sufficient pr obabl e

grounds for the charge against him
as to nmake it proper that he shoul d
be tried, and because the detention
S necessary to ensur e hi s

appearance at trial .... It is a
very I nport ant el enent in
consi dering whether the party, if
admtted to bail, would appear to

take his trial; and | think that in
comng to a determnation on that
point three elenents will generally
be found the nost inportant: the
charge, the nature of the evidence
by which it is supported, and the
puni shnent to which the party woul d
be liable if convicted.

In the present case, the charge is
that of wilful nurder; the evidence
cont ai ns an  adm ssion by the
prisoners of the truth of the
charge, and the punishnment of the
offence is, by |aw, death.”

7. It is thus obvious that the
nature of the charge is the vita



factor and the nature of the
evidence also is pertinent. The
puni shment to which the party my
be | i abl e, | f convi ct ed or
conviction is confirmed, also bears
upon the issue.

8. Another relevant factor is as to
whet her the course of justice would
be thwarted by him who seeks the
beni gnant jurisdiction of the Court
to be freed for the tinme being.

9. Thus the legal principles and

practice val i date t he Cour t
considering the Ilikelihood of the
appl i cant I nterfering W th

W tnesses for the prosecution or
ot herwi se polluting the process of
justice. It is not only traditional
but rational, in this context, to
enquire into the antecedents of a
man who is applying for bail to
find whether he has a bad record -

particul arly a record whi ch
suggests that he is likely to
commt serious offences while on
bail. In regard to habituals, it is
part of crimnological history that
a thoughtl ess bai | or der has
enabled the bailee to exploit the
opportunity to inflict further
crimes on the nenbers of society.
Bail discretion, on the basis of

evi dence about the crimnal record
of a defendant is therefore not an
exercise in irrel evance.

13. Viewed from this perspective,
we gain a better insight into the
rules of the gane. Wen a person,
charged with a grave offence, has



been acquitted at a stage, has the
internmedi ate acquittal pertinence
to a bail plea when the appeal
before this Court pends? Yes, it
has. The panic which mght pronpt
the accused to junp the gauntlet of
justice is |less, having enjoyed the
confidence of the Court's verdict
once. Concurrent holdings of quilt
have the opposite effect. Again,
t he gr ound for deni al of
provi sional release becones weaker
when the fact stares us in the face
that a fair finding —if that be so
—of i1nnocence has been recorded by
one Court. | t may not be
conclusive, for the judgnent of
acquittal nmay be ex facie wong,
t he i kel i hood of desperate
reprisal, if wenlarged, my be a
deterrent and his own safety may be
nore in prison than in the vengeful
village where feuds have provoked
the violent offence. It depends.
Ant ecedents of the nman and soci o-
geogr aphi cal circunstances have a
bearing only from +this angle.
Pol i ce exaggerations of prospective
m sconduct of the accused, | f
enl arged, nust be soberly sized up
| est danger of excesses and
Injustice creep subtly into the
di scretionary curial technique. Bad
record and police prediction of
crimnal prospects to invalidate

the bail plea are admssible in
principle but shall not stanpede
t he Court i nto a conpl acent
refusal.”



(18)

(1978) 1 SCC 118,

In Qurcharan Singh v. State (Delhi

“22. In other non-bailable cases
t he Court w | exerci se Its
judicial discretion in favour of
granting bail subject to sub-

section (3) of Section 437 CPC if
It deens necessary to act under
it. Unl ess excepti onal
ci rcunstances are brought to the
notice of +the Court which nmay
def eat proper investigation and a
fair trial, the Court wll not
decline to grant bail to a person
who is not accused of an offence
puni shabl e Wi th deat h or
I nprisonnment for life. It is also
clear that when an accused is
brought before the Court of a
Magi strate with the allegation

agai nst hi m of an of f ence
puni shabl e W th deat h or
I nprisonnment for |ife, he has
ordinarily no option in the matter
but to refuse bai | subj ect,

however, to the first proviso to
Section 437(1) CPC and in a case
where the Magistrate entertains a
reasonable belief on the materials
that the accused has not been
guilty of such an offence. This
will, however, be an extraordinary
occasion since there wll be sone
materials at the stage of initial
arrest, for the accusation or for
strong suspicion of conm ssion by
the person of such an offence.

Adm. ),

this Court took the view



24. Section 439(1) CPC of the new
Code, on the other hand, confers
special powers on the H gh Court
or the Court of Session in respect
of bail. Unli ke under Section
437(1) there is no ban inposed
under Section 439(1), CrPC against
granting of bail by the H gh Court
or the Court of Session to persons
accused of an offence punishable

wth death or inprisonnment for
life. It is, however, legitimte
to suppose that the H gh Court or
the Court of Session wll be

approached by an accused only
after he has failed before the

Magi strate and after t he
I nvestigation has pr ogr essed
throw ng light on the evidence and
ci rcunst ances I npl i cating t he
accused. Even so, the Hi gh Court
or the Court of Session wll have
to exerci se Its j udi ci al
di scretion i n consi deri ng t he

gquestion of granting of bail under
Section 439(1) CPC of +the new
Code. The overridi ng
considerations in granting bail to
which we adverted to earlier and
which are common both in the case
of Section 437(1) and Section
439(1) CPC of the new Code are
the nature and gravity of the
ci rcunstances in which the offence
Is commtted; the position and the
st at us of t he accused W th
reference to the victim and the
W t nesses; the likelihood, of the
accused fleeing from justice; of
repeati ng t he of f ence; of



jeopardising his own |I|ife being
faced wth a grim prospect of
possi ble conviction in the case;
of tanmpering wth wtnesses; the
history of the case as well as of
its I nvesti gation and ot her
rel evant grounds which, in view of
so many valuable factors, cannot
be exhaustively set out.”

19) In Babu Singh v. State of U P., (1978 1 SCC

579,

this Court opined:

“8. The Code is cryptic on this
topic and the Court prefers to be
tacit, be the order custodial or
not. And yet, the issue is one of

liberty, justice, public safety
and burden on the public treasury,
al | of whi ch insist t hat a
devel oped jurisprudence of bail is

integral to a socially sensitized
judicial process. As Chanber Judge
in this summt Court | had to deal
with this wuncanalised case-flow,
ad hoc response to the docket
being the flickering candle I|ight.
So it Is desirable that the
subject is disposed of on basic
principle, not inprovised brevity

draped as discretion. Per sonal
liberty, deprived when bail is
refused, is too precious a value
of our constitutional system

recogni sed wunder Article 21 that
the curial power to negate it is a
gr eat t rust exerci sabl e, not
casual l y but judicially, wth



lively concern for the cost to the
I ndividual and the comunity. To
gl anorise inpressionistic orders

as di scretionary may, on
occasi ons, make a litigative
ganbl e decisive of a fundanental
right. After all, personal Iliberty
of an accused or convict S
f undanment al , suffering | awf ul
ecl i pse only I n terns of

“procedure established by [|aw'.
The last four words of Article 21
are the life of that human right.

16. Thus the legal principle and

practice val i date t he Cour t
considering the |ikelihood of the
appl i cant Interfering W th

W tnesses for the prosecution or
ot herwi se polluting the process of

justice. It S not only
traditional but rational, in this
cont ext, to enquire into the

antecedents of a man who is
applying for bail to find whether
he has a bad record—particularly a
record which suggests that he is
likely to commt serious offences

while on bail. In regard to
habi t ual s, It S part of
cri m nol ogi cal hi story t hat a
t hought| ess bail order has enabl ed
t he bai | ee to expl oit t he

opportunity to inflict further
crimes on the nenbers of society.
Bail discretion, on the basis of
evi dence about the crimnal record
of a defendant, is therefore not
an exercise in irrel evance.



17. The significance and sweep of
Article 21 make the deprivation of
liberty a matter of grave concern
and permssible only when the |aw
aut hori si ng |t IS reasonabl e,
even-handed and geared to the
goals of community good and State
necessity spelt out in Article 19.
| ndeed, the considerations | have
set out as criteria are gernmane to
the constitutional proposition |
have deduced. Reasonabl eness
postul ates intelligent care and
predi cates that deprivation of
freedom by refusal of bail is not
for punitive purpose but for the
bi-focal interests of justice—+to
t he I ndi vi dual I nvol ved and
soci ety affected.

18. W nust weigh the contrary
factors to answer the test of
r easonabl eness, subj ect to the
need for securing the presence of
the bail applicant. It nmakes sense
to assune that a man on bail has a
better chance to prepare or
present his case than one renmanded
in custody. And if public justice
is to be pronoted, nmechani ca
detention should be denpted. In
the United States, which has a
constitutional perspective close
to ours, the function of bail is
limted, “community roots” of the
applicant are stressed and, after
the Vera Foundation's Manhattan

Bail Project, nonetary suretyship
Is losing ground. The considerable
public expense in keeping in

cust ody wher e no danger of



di sappearance or disturbance can
ari se, S not a negligi bl e
consi derati on. Equal ly inportant
IS t he depl or abl e condi ti on,
verging on the inhuman, of our
sub-jails, that the unrewarding
cruelty and expensive custody of
avoi dabl e | ncar ceration makes
refusal of bail unreasonable and a
policy favouring release justly
sensi bl e.

20. Viewed from this perspective

we gain a better insight into the
rules of the gane. Wen a person,
charged with a grave offence, has
been acquitted at a stage, has the
i nternedi ate acquittal pertinence
to a bail plea when the appeal
before this Court pends? Yes, it
has. The panic which m ght pronpt
the accused to junp the gauntlet
of justice is |less, having enjoyed
the confidence of the Court's
verdi ct once. Concurrent hol dings
of guilt have the opposite effect.
Again, the ground for denial of
provi sional rel ease becones weaker
when the fact stares us in the

face that a fair finding —if that
be so — of innocence has been
recorded by one Court. It may be

conclusive, for the judgnent of
acquittal may be ex facie wong,
t he | i kel i hood of desperate
reprisal, it enlarged, my be a
deterrent and his own safety may
be nore in prison than in the
vengeful village where feuds have
provoked the violent offence. It
depends. Antecedents of the nman



and soci o- geogr aphi cal
ci rcunstances have a bearing only

from this angl e. Pol i ce
exagger ati ons of prospective
m sconduct of the accused, | f

enl arged, nust be soberly sized up
| est danger of excesses and
injustice creep subtly into the

di scretionary curi al t echni que.
Bad record and police prediction
of crim nal prospects to
invalidate the  Dbail plea are

adm ssible in principle but shall
not stanpede the Court into a
conpl acent refusal.”

20) In Moti Ramv. State of MP., (1978) 4 SCC 47
this Court, whi | e di scussi ng pre-tri al

det enti on, hel d:

“14. The consequences of pre-trial
detention are grave. Defendants
presumed innocent arc subjected to
the psychol ogi cal and = physi cal

deprivations of jail life, usually
under nore onerous conditions than
are | nposed on convi ct ed

defendants. The jailed defendant
| oses his job if he has one and is
prevented from contributing to the
preparation of hi s def ence.
Equally inportant, the burden of
his detention frequently falls
heavily on the innocent nenbers of
his famly.”



21)

di scussed by this Court

V.

The

concept and philosophy of bail was

State of Rajasthan, (2009) 2 SCC 281,

“6. “Bail” remains an undefined
termin CrPC. Nowhere else has the
term been statutorily defined.
Conceptually, it continues to be
under st ood as a right for
assertion of freedom against the
State inposing restraints. Since
the UN Declaration of Human Ri ghts
of 1948, to which India is a
signatory, the concept of bail has
found a place within the scope of
human rights. The di ctionary
meaning of the expression “bail”
denotes a security for appearance
of a prisoner for his release.
Et ynol ogi cal | vy, t he wor d I S
derived from an old French verb
“bail er” which neans to “give” or
“to deliver”, al though anot her
view is that its derivation is
from the Latin term “baiulare”,
nmeaning “to bear a burden”. Bail
iIs a conditional liberty. Stroud's
Judi ci al Dictionary (4th Edn.,
1971) spells out certain other
details. It states:

“...when a man is taken or arrested
for felony, suspicion of felony,
indicted of felony, or any such
case, so that he is restrained of
his liberty. And, being by |aw
bai |l able, offereth surety to those

In Vaman Narain Chiya

t hus:



whi ch have authority to bail him

whi ch sureties are bound for him
to the King's use in a certain
suns of noney, or body for body,

that he shall appear before the
justices of goal delivery at the
next sessions, etc. Then upon the
bonds of these sureties, as is
aforesaid, he is bailed—that is to
say, set at liberty until the day
appoi nted for his appearance.”

Bail my thus be regarded as a
mechani sm wher eby t he State
devol utes upon the conmmunity the
function of securing the presence
of the prisoners, and at the sane
tinme involves participation of the

comunity in admnistration of
j ustice.
7. Personal liberty is fundanmenta

and can be circunscribed only by
sonme process sanctioned by |aw
Li berty of a citizen IS
undoubtedly inportant but this is
to balance with the security of

t he comruni ty. A bal ance IS
required to be nmintained between
t he per sonal i berty of t he
accused and the investigational
right of the police. It nust
result in mnimum interference
wth the personal Iliberty of the

accused and the right of the
police to investigate the case. It
has to dovetail two conflicting
demands, nanely, on the one hand
the requirenents of the society
for bei ng shi el ded from the
hazards of being exposed to the
m sadventures of a person alleged



to have commtted a crinme; and on
the other, the fundanental canon
of crimnal jurisprudence viz. the

presunption of innocence of an
accused till he is found quilty.
Li berty exists in proportion to
whol esone restraint, t he nor e

restraint on others to keep off
fromus, the nore liberty we have.
(See A K CGopalan v. State of

Madr as)

8. The law of bail, |ike any other
branch of | aw, has its own
phi | osophy, and occupi es an
I nport ant pl ace I n t he

adm ni stration of justice and the
concept of bail energes from the
conflict between the police power

to restrict liberty of a man who
Is alleged to have commtted a
crime, and presunpti on of
I nnocence in favour of the alleged
crimnal. An accused S not
detained in custody wth the

object of punishing him on the
assunption of his guilt.”

22)More  recently, in the case of Si ddhar am
Satlingappa Metre v. State of Mharashtra,
(2011) 1 SCC 694, this Court observed that
“(j)ust as liberty is precious to an individual,

SO is the society’'s interest in maintenance of



peace, |law and order. Both are equally

I nportant.” This Court further observed :

“116. Personal liberty is a very
preci ous fundanental right and it
should be curtailed only when it
beconmes inperative according to
t he pecul i ar facts and
ci rcunst ances of the case.”

This Court has taken the view that when
there is a delay in the trial, bail should be
granted to the accused [ See Babba v. State of
Maharashtra, (2005) 11 SCC 569, Vivek Kunar v.
State of U P., (2000) 9 SCC 443, Mahesh Kumar
Bhawsi nghka v. State of Delhi, (2000) 9 SCC

383] .

23)The principles, which the Court nust consider

while granting or declining bail, have been
culled out by this Court in the case of Prahl ad
Singh Bhati v. NCT, Delhi, (2001) 4 SCC 280,

t hus:



“The jurisdiction to grant bai

has to be exercised on the basis
of well-settled principles having
regard to the circunstances of
each case and not in an arbitrary
manner. Wile granting the bail,
the court has to keep in mnd the
nature of accusations, the nature
of t he evi dence I n support
t her eof , the severity of t he
puni shnent which conviction wll
entail, the character, behaviour,
neans and standing of the accused,
ci rcunstances which are peculiar
to t he accused, reasonabl e
possibility of securing t he
presence of the accused at the
trial, reasonable apprehension of
the wi tnesses being tanpered wth,
the larger interests of the public
or State and simlar ot her
considerations. It has also to be
kept in mnd that for the purposes
of granting t he bai | t he
| egi slature has used the words
“reasonabl e grounds for believing”
Instead of “the evidence” which
means the court dealing with the
grant of bail can only satisfy it
(sic itself) as to whether there
IS a genuine case against the
accused and that the prosecution

will be able to produce prina
facie evidence in support of the
charge. It is not expected, at

this stage, to have the evidence
establishing the guilt of the
accused beyond reasonabl e doubt.”



24)In State of U P. v. Amarmani Tripathi, (2005 8

SCC 21, this Court held as under:

“18. It is well settled that the
matters to be considered in an
application for bai | are (i)
whet her there is any prima facie or
reasonable ground to believe that
the accused had commtted the
offence; (ii) nature and gravity of
the charge; (iii) severity of the

puni shnent i n t he event of
convi ction; (1v) danger of the
accused absconding or fleeing, if
released on bail; (v) character,
behavi our, nmeans, position and
standing of the accused; (vi)
| i kelihood of the offence being
r epeat ed; (vii) reasonabl e

apprehensi on of the w tnesses being
tanpered with; and (viii) danger,
of cour se, of justice bei ng
thwarted by grant of bail [see
Prahlad Singh Bhati v. NCT, Delhi
and Gurcharan Singh v. State (Del hi
Adm.)]. Wile a vague allegation
that the accused nay tanper wth
the evidence or wtnesses may not
be a ground to refuse bail, if the
accused is of such character that
his nere presence at I|large would

intimdate the wtnesses or | f
there is material to show that he
will use his Iliberty to subvert
justice or t anper W th t he
evi dence, t hen bai | w | | be

refused. W nmay also refer to the
followng principles relating to
grant or refusal of bail stated in



Kal yan Chandra Sarkar v. Rajesh
Ranj an: (SCC pp. 535-36, para 11)

“11. The law in regard to grant or
r ef usal of bail is very well
settled. The court granting bail
shoul d exercise its discretion in a
judicious manner and not as a
matter of course. Though at the
stage of granting bail a detailed
exam nati on of evi dence and
el aborate  docunentation  of t he
merit of the case need not Dbe
undertaken, there is a need to
i ndicate in such orders reasons for
pri ma facie concluding why bail was
being granted particularly where
the accused is charged of having
commtted a serious offence. Any
order devoid of such reasons would
suffer from non-application of
mnd. It is also necessary for the
court granting bail to consider
anong ot her ci rcunst ances, t he
fol |l ow ng factors al so bef ore
granting bail; they are:

(a) The nature of accusation and
the severity of punishnent in case
of conviction and the nature of
supporting evi dence.

(b) Reasonabl e  apprehension  of
tanpering wth the wtness or
apprehensi on  of t hr eat to the
conpl ai nant .

(c) Prima facie satisfaction of the
court in support of the charge.
( See Ram  Govind Upadhyay V.
Sudar shan Si ngh and Pur an V.
Ranmbi | as.)”



22. Wiile a detailed exam nation of
the evidence is to be avoided while
considering the question of bail,
to ensure t hat t here S no
prejudging and no prejudice, a
brief exam nation to be satisfied
about the existence or otherw se of
a prima facie case i s necessary.”

25Com ng back to the facts of the present case,
both the Courts have refused the request for
grant of bail on two grounds :- The primry
ground is that offence alleged against the
accused persons is very serious involving deep
rooted planning in which, huge financial |loss is
caused to the State exchequer ; the secondary
ground is that the possibility of the accused
persons tenpering wth the wtnesses. In the
present case, the charge is that of cheating and
di shonestly inducing delivery of property,
forgery for the purpose of cheating using as
genui ne a forged docunent. The punishnment of the
of fence is punishnment for a termwhich may extend
to seven years. It is, no doubt, true that the

nature of the charge may be relevant, but at the



sanme tine, the punishnment to which the party nay

be liable, if convicted, also bears upon the
| ssue. Therefore, in determning whether to
grant bail, both the seriousness of the charge

and the severity of the punishnment should be

taken into consideration. The grant or refusa
to grant bail lies within the discretion of the
Court. The grant or denial is requlated, to a

| arge extent, by the facts and circunstances of
each particular case. But at the sane tine,
right to bail is not to be denied nerely because
of the sentinments of the comunity against the
accused. The primary purposes of bail in a
crimnal case are to relieve the accused of
| nprisonnment, to relieve the State of the burden
of keeping him pending the trial, and at the
sane tinme, to keep the accused constructively in
the custody of the Court, whether before or after
conviction, to assure that he will submt to the

jurisdiction of the Court and be in attendance



t hereon whenever his presence is required. This
Court in Q@urcharan Singh and Os. Vs. State AIR
1978 SC 179 observed that two  paranount
considerations, while considering petition for
grant of bail in non-bail able offence, apart from
the seriousness of the offence, are the
| i kel i hood of the accused fleeing from justice
and his tanpering with the prosecution w tnesses.
Both of them relate to ensure of the fair tria
of the case. Though, this aspect is dealt by the
H gh Court in its inpugned order, in our Vview,

the sanme is not convincing.

2600When the wundertrial prisoners are detained in
jail custody to an indefinite period, Article 21
of the Constitution is violated. Every person,
detained or arrested, is entitled to speedy
trial, the question is : whether the sane is
possible in the present case. There are
seventeen accused persons. Statenent of the

W tnesses runs to several hundred pages and the



docunents on which reliance is placed by the
prosecution, is volum nous. The trial may take

considerable tinme and it |looks to us that the

appellants, who are in jail, have to remain in
jail longer than the period of detention, had
t hey been convicted. It is not in the interest

of justice that accused should be in jail for an
i ndefinite period. No doubt, the offence alleged
agai nst the appellants is a serious one in terns
of alleged huge loss to the State exchequer,

that, by itself, should not deter wus from
enl argi ng the appellants on bail when there is no
serious contention of the respondent that the
accused, if released on bail, would interfere
with the trial or tanper with evidence. W do
not see any good reason to detain the accused in
custody, that too, after the conpletion of the
I nvestigation and filing of the charge-sheet.

This Court, in the case of State of Kerala Vs.

Raneef (2011) 1 SCC 784, has stated : -



27)

I n

“15. In deciding bail applications
an inportant factor which should
certainly be t aken into
consideration by the court is the
delay in concluding the trial.
Oten this takes several years,
and if the accused is denied bail
but is ultimately acquitted, who
wll restore so many years of his
life spent in custody? Is Article
21 of the Constitution, which is
t he nost basi c of al | t he
f undanent al rights I n our
Constitution, not violated in such
a case? OO course this is not the
only factor, but it is certainly
one of the inportant factors in
deci ding whether to grant bail. In
the present case the respondent
has already spent 66 days in
custody (as stated in Para 2 of
his counter-affidavit), and we see
no reason why he should be denied
bail. A doctor incarcerated for a
long period may end up like Dr.
Manette in Charles Dicken's novel
A Tale of Two Cities, who forgot
his profession and even his nane
in the Bastille.”

consideration the seriousness of the

al l eged and the maxi mum sentence of

‘Bi har Fodder Scami, this Court, taking into

char ges

| mpri sonnent

that could be inposed including the fact that the



appellants were in jail for a period nore than
six nmonths as on the date of passing of the
order, was of the view that the further detention
of the appellants as pre-trial prisoners would

not serve any purpose.

28) We are conscious of the fact that the accused

are charged wth economic offences of huge

magni t ude. W are also conscious of the fact
that the offences alleged, I f  proved, may
j eopardi ze the econony of the country. At the

sane tine, we cannot |ose sight of the fact that
the investigating agency has already conpleted
i nvestigation and the charge sheet is already
filed before the Special Judge, CBI, New Del hi.
Therefore, their presence in the custody nmay not
be necessary for further investigation. W are
of the view that the appellants are entitled to
the grant of bail pending trial on stringent
conditions in order to ally the apprehension

expressed by CBI.



29) In the view we have taken, it my not be
necessary to refer and discuss other 1issues
canvassed by the |earned counsel for the parties
and the case laws relied on in support of their
respective contentions. W clarify that we have
not expressed any opinion regarding the other
| egal issues canvassed by | earned counsel for the

parties.

30)ln the result, we order that the appellants be

rel eased on bail on their executing a bond with

two solvent sureties, each in a sum of '5
| akhs to the satisfaction of the Special Judge,

CBl, New Del hi on the follow ng conditions :-

a. The appellants shall not directly or
indirectly make any inducenent, threat or
prom se to any person acquainted wth the
facts or the case so as to dissuade himto
di scl ose such facts to the Court or to any

ot her authority.



b.

They shall remain present before the
Court on the dates fixed for hearing of
t he case. If they want to remain absent,
then they shall take prior permssion of
the court and in case of unavoidable
circunstances for renmaining absent, they
shall imediately give intimation to the
appropriate court and also to the
Superintendent, CBlI and request that they
may be permtted to be present through the

counsel .

. They will not dispute their identity as

t he accused in the case.

. They shall surrender their passport, if

any (if not already surrendered), and in
case, they are not a holder of the sane,
they shall swear to an affidavit. |[If they
have already surrendered before the Ld.
Speci al Judge, CBI, that fact should also

be supported by an affidavit.



e. W reserve liberty to the CBI to nmke an
appropriate application for
nodi fication/recalling the order passed by
us, if for any reason, the appellants
violate any of the conditions inposed by

this Court.

31) The appeals are di sposed of accordingly.

[ G S. SINGVI ]

.................. J.
[ H L. DATTU ]

New Del hi ,
Novenber 23, 2011



