Court No. - 51

Case :- CRIMINAL MISC. APPLICATION U/S 372 CR.P.C
(LEAVE TO APPEAL) No. - 252 of 2018

Applicant :- Mira Devi

Opposite Party :- State Of U.P. And 4 Others

Counsel for Applicant :- Afzal Ahmad Khan Durrani
Counsel for Opposite Party :- G.A.

Hon'ble Vipin Sinha,lJ.
Hon'ble Ifagat Ali Khan,J.

Heard Sri Afzal Ahmad Khan Durrani, learned counsel for
the applicant on the application seeking leave to appeal against
the judgment and order dated 30.3.2018 by means of which all
the accused persons have been acquitted for the offence
punishable under sections 394/34, 302/34, 201, 120B and 411
IPC in Sessions Trial No. 74 of 2001 and under section 25/5/35
Arms Act in Session Trial No. 76 of 2001.

It has also been informed that initially there was one more
accused, namely, Smt. Phoolmati, however, it appears that she

has expired during the pendency of the trial itself.

Learned counsel for the applicant has strongly pressed
the application with the contention that there is a recovery of
items (silver ornaments) at the pointing out of the accused
respondents and there is also a recovery of a body a the

instance of the accused respondents.

Keeping in view the aforesaid contentions of the learned
counsel for the applicant in mind, the Court has gone through
the judgment of the concerned court and the findings as
recorded therein. The record itself shows at the very first
instance that the cause of death is injury no. 1 and with regard
to injury no. 1, it has been mentioned “chot no. 1 mrityu karit
karne ke liye paryapt hona tatha mritak ki mrityu gala dabane
par dam ghutne ke karan hona bataya hai aur sujhav dene par
ukt sakshi ne yah bhi kaha hai ki mritak ko kisi lathi dande ki
tarah ki kisi wastu dwara dabane par chot no. 1 aana sambhav
hai.

It has not been disputed that no recovery of Danda has
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been made out from the accused respondents.

The further contention is with regard to recovery of the
silver items and the record shows that the recovery has been
made by the person who was accompanying the first informant
when they were out for searching the deceased. In this regard
the statement of PW4 becomes important. He clearly says
“mere saath ram badal, tilak, jagatdhari, hiralal pappu is tarah
kafi log the dundh rahe the. Baag mein jo makan bana tha
makan ke bagal mein latrin tank thi jo sukha tha uske upar
dhakkan type ka rakha hua tha uske upar raakhi wa pairaa
phenka hua tha jab hum log latrin takn ke upar cross kiye to
uska dhakkan dagmagaya usko shak hone par hataya gaya to
dekha gaya tank mein bore mein bartan wagairah mila usi ke
andar mritak ki cycle bhi mili.” Thus, it is apparent that the
recovery, if any, is not at the pointing out of the accused-
respondents. The court further finds that there is no motive on
the part of the accused-respondents to commit the crime. It has
come on record that the goods which were recovered was of
the value of Rs.5000/- only and thus the court has very safely
presumed that nobody would commit murder for an amount of
Rs.5000/- in which fiver persons would be involved. Necessary
reference in this regard may be made to paragraph no. 33 of

the judgment which is extracted herein below:

“S19 gFIgell v UGl TeIl g WAl @ SR
v I8 [TpY fAdrer AT 8 6w g’ & Ny #iE
uqel 8gd SUTE &7 FIT Gad Pl IFT SYITTT B
el Sffdd Ve § 9Hdl g @& [Hdbe yd [ wel &
RT &7 797 87 I8 ' [y fAdrer &rr & & sifarorT
P A GAIbT W HF Jgl [Ty [Aperdr & [ SuvTE
SIIGFT T GINT & 137 797 & iV SFT gfeRefadr fae

O TR B 3K ZRIT &l dedt 877
It is admitted position on record that there is no direct

evidence against the accused-respondents which may show
their active participation in the alleged crime, even there is no
last seen evidence on record, a fact which has not been
disputed by the learned counsel for the applicant. There is

nothing on record which may show active participation of the
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accused-respondents in the actual commission of the crime.
The court with regard to issue of motive has further observed

as under:

gRT WA Fa% @ fOar g =7 Ta | 3 ldadl §RT
@it § gTANeT W avAe §ol B I &1
[FemeEr W Tl 9rg Ve golT S T &1 BT e @T
W | I8 4 Secl@ & fa gedr o 05.02.2001 ¥
ST Ve HIE & USEq [Q91d 07.03.2001 Bl SHYFITOT
3 HEreT Ya 8Nl Gl @ [erEesl WY gad dl
WISldel 3Wd Tel gV HUS P WG T VP ]S dAlal Bl
Sl SIfYeT N F8RI 9 F& GIaY MY T TPIET P
Feot W §YHE EIT FHET TAT & SAT PlIT avraet Bl
Be HHI: UG9 H—7, Y #—8 T §eI F—9 &/ VAT
g9l & Sacid W W gIaT & & Vel & wHd qidl
TGN Va9 @ 3 Fldd IHEGd I F P B
SUReIfar fewarll Tl & siiv SaT di-l G & gvanEN
e F¥HGI GV Alge &/ [dg Sl T & [ ey
& WHE NTHIGS g GBI Pl e 8 UI T8 [HAT
TIT & SR e Gl doseqo—1 STTGEINT 7 Sad BT
RIS 379 WA EI4 BT 39T Wied H blg 4l AT 78]
far 8 foreer wdwerg @ Saa el & Hesgad &
/i

7]
glar @ SIfYFTIOT @ U "SHT SN 99 VIS B @
T v GV Q7 g I QI a1 GHT o7 d G I
BT e BT GIHT T 9T I [ T T8 RN
HY GHd o IV Te HCANIT ¥ T G T P AP
91 fAeT &5 @ QR e o fabg SIMYadIT gINT
O TE [T AT S geNerer U & gad Bl AT
WA YIS 3T I8 M Qoo g & [ geTera Sho
JlarT & ST @ SFBe PIBl GT & A §9 G
9 §HI% T8I 1HI7T W1 Hbal & Faw @l g1 STIF (B
3= qotg ¥ @I T & SR SHE WHT g G T H
fo5gr fogr 137 81/ §9 YbIN SURIGT fddad & 87 & N5
fore gre GIT [AeTdY [T B 8T @ SN SWdH IT T
WA Pl Q¥ o917 & 97 379+ Ve @ ¥ @& UK &l
four @/

Reference may also be made to another observation

made by the court below with regard to testimony of PW1 which

is to the following effect:

“Greft NoSeqo—1 STTTERT 7 3T WEg d HEl

I g8 T8I Pel § [ GIq WHMA SHD  WHHT
P! [A97e8l ¥ HeTaveel Sl Glard @l

JIT W FATI §Y VI W VA §IT 8| g9 SifaRad
TIT PIRIT FYHGHT P HIETT IHEeS g FIT BIeTel
&I ST B SN F IITT B THT TvGT & Tal
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fasar or &1 Ul Rerfa & SIfAgaaToT & & W IFT
gerefl [dfe % & @Iied 78l 9 o wddl & /"

The court below has concluded thus:

“sia: QuNIgT WA [ddET va g aeal @
faeciyor & SN Y H §9 7B gv gggar § f 9 Ardel
H SIS 8T @ S @ YIS Bl HaoT &q@ WIlSd BYd H
fawer ver &/ g9 URRefdT~ wred & aHe § Fad &l
SAfad SR H SIMYFTIT & W & Ol BT Bls T
faermmT 7 81 g9 sifaRad Uar dig GRRefaoT e
T&l & IoT9® SR UY §9 §T G &€ @ HIAA B I HBIR
¥ FIET A7 77 &1 15 GR&E BT B FET WU H c@T UF
JE WIfed §IGT & fa5 8T § T BT SURTET YT & &
RT & a1 37 & aer v dis aRerfa #f wifda T8 @t
Tl o7 a5 g9 1T @ GG H SBIN [HAT O b
g & ST &7 T o &7 UV [El a7 uRRefaar 7
I RITIAT T BT ERT—-27 INAIT e SRIAIHT & ST
SIHGFTIOT @] [FeeE! U @l AT BT avHel deer
BNGH T G& §IH P ISV I} P guHGHr
I F Pl W fAffaq wifdd T g &/ I
SFGITT ST B g ST AT G-I TE
W Wifdd @vT H [Qwer YT &/ Bervdwy SIMYaiI Sad
g I &/

It is one of the established principles of law that a withess

may lie but not the circumstances. However, the court must
adopt a cautious approach while basing its conviction purely on
circumstantial evidence. The standard of proof required to
convict a person on circumstantial evidence is well established

by a series of decisions of Supreme Court.

According to that standard the circumstances relied upon
in support of the conviction must be fully established and the
chain of evidence furnished by those circumstances must be so
far complete as not to leave any reasonable ground for a
conclusion consistent with the innocence of the accused and
further it must be such as to show that within all human

probability the act must have been done by the accused.

There is this basic rule of criminal jurisprudence that if two
views are possible on the evidence adduced in a case of
circumstantial evidence, one pointing to the guilt of the accused
and the other to his innocence, the court should adopt view

which is favorable to the accused.

In reference to cases where there is no direct evidence

and the decision has to rest on circumstantial evidence, the
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Supreme Court in a line of decisions has consistently held that

such evidence must satisfied the following tests:-

(a) the circumstances from which an inference of guilt is

sought to be drawn, must be cogently and firmly established;

(b) those circumstances should be of a definite

tendency unerringly pointing towards guilt of the accused;

(c) the circumstances, taken cumulatively should form a
chain so complete that there is no escape from the conclusion
that within all human probability the crime was committed by the

accused and none else; and

(d) the circumstantial evidence in order to sustain
conviction must be complete and incapable of explanation on
any other hypothesis than that of the guilt of the accused and
such evidence should not only be consistent with the guilt of the

accused but should be inconsistent with his innocence."

Reference, may also be made to the judgment of the
Apex Court rendered in the case of Sharad Birdhichand
Sarda v. State of Maharashtra reported in AIR 1984 SC 1622.

Thus, in view of aforesaid consistent legal position as
elaborated above and also in view of the fact that learned
counsel for the applicant has failed to point out any illegality or
perversity with the findings so recorded in the impugned order,

no case for interference has been made out.

It is an established position of law that if the court below
has taken a view which is a possible view in a reasonable

manner, then the same shall not be interfered with.

After perusal of the impugned judgment shows that the
trial court after a thorough marshalling of the facts of the case
and a microscopic scrutiny of the evidence on record has held
that the prosecution has failed to prove the charge against the
accused respondents and the findings recorded by the learned
trial judge in the impugned judgment are based upon evidence

and supported by cogent reasons.
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No interference with the impugned judgment and order of
acquittal is warranted. Accordingly leave to appeal is refused
and application is rejected. Consequently, the appeal also

stands dismissed.

Copy of the order be certified to the court concerned for

consequential follow up action.

Order Date :-4.7.2018
Kuldeep



