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Heard Sri Afzal Ahmad Khan Durrani, learned counsel for

the applicant on the application seeking leave to appeal against

the judgment and order dated 30.3.2018 by means of which all

the  accused  persons  have  been  acquitted  for  the  offence

punishable under sections 394/34, 302/34, 201, 120B and 411

IPC in Sessions Trial No. 74 of 2001 and under section 25/5/35

Arms Act in Session Trial No. 76 of 2001. 

It has also been informed that initially there was one more

accused, namely, Smt. Phoolmati, however, it appears that she

has expired during the pendency of the trial itself. 

Learned counsel  for  the applicant  has strongly pressed

the application with the contention that there is a recovery of

items  (silver  ornaments)  at  the  pointing  out  of  the  accused

respondents  and  there  is  also  a  recovery  of  a  body  a  the

instance of the accused respondents. 

Keeping in view the aforesaid contentions of the learned

counsel for the applicant in mind, the Court has gone through

the  judgment  of  the  concerned  court  and  the  findings  as

recorded  therein.  The  record  itself  shows  at  the  very  first

instance that the cause of death is injury no. 1 and with regard

to injury no. 1, it has been mentioned  “chot no. 1 mrityu karit

karne ke liye paryapt hona tatha mritak ki mrityu gala dabane

par dam ghutne ke karan hona bataya hai aur sujhav dene par

ukt sakshi ne yah bhi kaha hai ki mritak ko kisi lathi dande ki

tarah ki kisi wastu dwara dabane par  chot no. 1 aana sambhav

hai. 

It has not been disputed that no recovery of Danda has
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been made out from the accused respondents. 

The further contention is with regard to recovery of the

silver items and the record shows that the recovery has been

made by the person who was accompanying the first informant

when they were out for searching the deceased. In this regard

the  statement  of  PW4  becomes  important.  He  clearly  says

“mere saath ram badal, tilak, jagatdhari, hiralal pappu is tarah

kafi  log  the dundh rahe the.  Baag mein  jo  makan bana tha

makan ke bagal  mein latrin  tank thi  jo  sukha tha uske upar

dhakkan type ka rakha hua tha uske upar  raakhi  wa pairaa

phenka hua tha jab hum log latrin takn ke upar cross kiye to

uska dhakkan dagmagaya usko shak hone par  hataya gaya to

dekha gaya tank mein bore mein bartan wagairah mila usi ke

andar mritak ki  cycle bhi  mili.”   Thus,  it  is  apparent that  the

recovery,  if  any,  is  not  at  the  pointing  out  of  the  accused-

respondents. The court further finds that there is no motive on

the part of the accused-respondents to commit the crime. It has

come on record that the goods which were recovered was of

the value of Rs.5000/- only and thus the court has very safely

presumed that nobody would commit murder for an amount of

Rs.5000/- in which fiver persons would be involved. Necessary

reference in this regard may be made to paragraph no. 33 of

the judgment which is extracted herein below:

“vc i=koyh  ij miyC/k  rF;ksa  o  lk{;ksa  ds  vk/kkj
ij ;g fu"d"kZ fudkyk tkuk gS fd D;k gR;k fd ihNs dksbZ
izcy gsrqd miyC/k gS\ D;k e`rd dks  mDr vfHk;qDrx.k ds
lkFk thfor voLFkk esa mldh e`R;q ds fudV iwoZ fdlh lk{kh }
kjk ns[kk x;k gS\ ;g Hkh fu"d"kZ fudkyk tkuk gS fd vfHk;kstu
}kjk tks ifjfLFkfr;ka crk;h x;h gSa] D;k mu lHkh ifjfLFkfr;ksa
ds lexz ewY;kadu ls ek= ;gh fu"d"kZ fudyrk gS fd vijk/k
vfHk;qDrx.k }kjk gh fd;k x;k gS vkSj mDr ifjfLFkfr;kW fdlh
nwljh lEHkkouk dh vksj bafxr ugha djrh gSa\”

It  is  admitted position on record that  there is  no direct

evidence  against  the  accused-respondents  which  may  show

their active participation in the alleged crime, even there is no

last  seen  evidence  on  record,  a  fact  which  has  not  been

disputed  by  the  learned  counsel  for  the  applicant.  There  is

nothing on record which may show active participation of the
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accused-respondents  in  the  actual  commission  of  the  crime.

The court with regard to issue of motive has further observed

as under:

“mYys[kuh; gS fd e`rd dh yk'k vkSj mDr dfFkr rhu
cksjk lkeku e`rd ds firk o vU; xkao ls vk;s O;fDr;ksa }kjk
[kkstus  ls  ?kVukLFky  ls  cjken  gqvk  gSA  vfHk;qDrx.k  dh
fu'kkunsgh ls u rks 'ko cjken gqvk vkSj u gh dfFkr ywV dk
lkekuA ;g Hkh mYys[kuh; gS fd ?kVuk fnukad 05-02-2001 ls
yxHkx ,d ekg ds i'pkr~ fnukad 07-03-2001 dks vfHk;qDrx.k
vkse  izdk'k  ,oa  cgksjh  iklh  dh  fu'kkunsgh  ij  e`rd  dh
lkbfdy]mlds tys gq, diM+s dh jk[k o ,d vnn pkanh dh
vaxwBh vfHk;qDr jke cgksjh o dqN tsoj vfHk;qDr vkse izdk'k ds
dCts ls cjken gksuk dgk x;k gSA mDr dfFkr cjkenxh dh
QnZ  Øe'k% izn'kZ  d&7] izn'kZ  d&8 o izn'kZ  d&9 gSaA mDr
izn'kksZa ds voyksdu ls Li"V gksrk gS fd cjkenxh ds le; oknh
txr/kkjh  ,oa  nks  vU;  O;fDr  jkecny o  eqUuk  dkS'ky  dh
mifLFkfr fn[kk;h x;h gS vkSj mDr rhuksa lk{khx.k ds gLrk{kj
QnZ cjkenxh ij ekStwn gSaA fdUrq mYys[kuh; gS fd U;k;ky;
ds le{k jkecny o eqUuk dkS'ky dks lk{; gsrq is'k ugha fd;k
x;k gS vkSj oknh lk{kh ih0MCyw0&1 txr/kkjh us mDr dfFkr
cjkenxh vius lkeus gksus dk vius lk{; esa dksbZ Hkh dFku ugha
fd;k gS] ftlls loZizFke rks mDr cjkenxh gh lansg;qDr gks
tkrh gSA 

lqiqnZxhukek esa  ftl lkeku dh fyLV gS]  ml lEiw.kZ
fyLV esa lkekuksa dh dher Hkh vafdr dh x;h gS] tks fd ikap
gtkj :i;s ls Hkh de gSA mDr dfFkr ywV ds lkeku dh ;g
dher bruh ugha gS] fd brus :i;ksa ds fy, rhu vfHk;qDr ,d
O;fDr dh gR;k dj nsa  vkSj ,slh gR;k esa  muds ?kj dh nks
efgyk;sa  Hkh  'kkfey  jgsaA  ;g  Hkh  mYys[kuh;  gS  fd  ;fn
vfHk;qDrx.k dk e`rd dh gR;k djds lkeku ywVuk gh gsrqd
gksrk  rks  vfHkqDrx.k ds  ikl ?kVuk vkSj 'ko cjken gksus  ds
e/; ,d iwjs fnu o nks iwjh jkrksa dk le; FkkA os yksx mDr
dfFkr ywV dk lkeku o 'ko dks fdlh nwljh txg LFkkukUrfjr
dj ldrs Fks vkSj mUgsa ?kVukLFky ij gR;k o ywV dk izR;sd
fu'kku feVk nsus  dk iwjk volj Fkk] fdUrq vfHk;qDrx.k }kjk
,slk ugha fd;k x;k vkSj ?kVukLFky ij gh e`rd dh yk'k o
lkeku cjken gqvkA ;g Hkh mYys[kuh; gS fd ?kVukLFky MkW0
nhoku ds ckx dk {ks=Qy dkQh cM+k gSA vr% bl lEHkkouk ls
Hkh badkj ugha fd;k tk ldrk fd e`rd dh gR;k vU;= fdlh
vU; otg ls dh x;h gks vkSj mldk lkeku o 'ko ckx esa
fNik fn;k x;k gksA bl izdkj mijksDr foospu ls gR;k ds ihNs
tks eksfVo gksuk dgk x;k gS] og bruk i;kZIr ugha gS] ftlds
fy, ikap yksx feydj fdlh dh gR;k djsa vkSj mlds 'ko o
lkeku dks nwj fNIkkus ds ctk, vius jgus ds LFkku ds ikl gh
fNik nsaA” 

Reference  may  also  be  made  to  another  observation

made by the court below with regard to testimony of PW1 which

is to the following effect:

“lk{kh ih0MCyw0&1 txr/kkjh us vius lk{; esa dgha
Hkh  ;g  ugha  dgk  gS  fd  mDr  lkeku  mlds  lkeus
vfHk;qDrx.k dh fu'kkungh ij ?kVukLFky MkW0 nhoku dh
ckx ls crk;s gq, LFkku ls cjken gqvk gksA blds vfrfjDr
mDr dfFkr cjkenxh ds lk{khx.k jkecny o eqUuk dkS'ky
dks vfHk;kstu dh vksj ls U;k;ky; ds le{k izLrqr gh ugha
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fd;k x;k gSA ,slh fLFkfr esa vfHk;qDrx.k ds dCts ls mDr
cjkenxh fof/kd :i ls lkfcr ugha ekuh tk ldrh gSA”

The court below has concluded thus:

“vr% mijksDr leLr foospu ,oa ifjfLFkfrtU; rF;ksa ds
fo'ys"k.k ds vk/kkj ij eSa bl fu"d"kZ ij igqWprk gWw fd bl ekeys
esa vfHk;kstu gR;k o ywV ds ihNs dksbZ izcy gsrqd lkfcr djus esa
foQy jgk gSA bl ifjfLFkfrtU; lk{; ds ekeys esa  e`rd dks
thfor voLFkk esa vfHk;qDrx.k ds lkFk ns[ks tkus dk dksbZ lk{;
fo|eku ugha gSA blds vfrfjDr ,slk dksbZ  ifjfLFkfrtU; lk{;
ugha gS] ftlds vk/kkj ij bl gR;k o ywV ds ekeys dks bl izdkj
ls lkfcr fd;k x;k gks fd izR;sd dM+h dks lexz :i ls ns[kus ij
;g lkfcr gksrk gks fd gR;k o ywV dk vijk/k vfHk;qDrx.k ds }
kjk gh fd;k x;k gks rFkk ,slh dksbZ ifjfLFkfr Hkh lkfcr ugha dh
x;h ftlls fd bl ckr dh lEHkkouk ls badkj fd;k tk ldrk
gks fd mDr gR;k o ywV dk vijk/k fdUgha vU; ifjfLFkfr;ksa esa
gksuk lEHkkfor u gksA /kkjk&27 Hkkjrh; lk{; vf/kfu;e ds vUrxZr
vfHk;qDrx.k dh fu'kkunsgh ij dh x;h dfFkr cjkenxh dV~Vk
dkjrwl  o  mUgsa  cukus  ds  midj.k  vkfn  dh  cjkenxh  Hkh
vfHk;qDrx.k  ds  dCts  ls  fof/kor~  lkfcr  ugha  gqbZ  gSA  vr%
vfHk;kstu vfHk;qDrx.k ds fo:) viuk ekeyk ;qfDRk&;qDr lansg
ls lkfcr djus esa  foQy jgk gSA QyLo:i vfHk;qDrx.k mDr
yxk;s  x;s  vkjksiksa  ls]  lansg dk ykHk  izkIr djrs  gq,]  nks"keqDr
gksus ;ksX; gSaA”

It is one of the established principles of law that a witness

may lie  but  not  the circumstances.  However,  the court  must

adopt a cautious approach while basing its conviction purely on

circumstantial  evidence.  The  standard  of  proof  required  to

convict a person on circumstantial evidence is well established

by a series of decisions of Supreme Court.

According to that standard the circumstances relied upon

in support of the conviction must be fully established and the

chain of evidence furnished by those circumstances must be so

far  complete  as  not  to  leave  any  reasonable  ground  for  a

conclusion consistent with the innocence of the accused and

further  it  must  be  such  as  to  show  that  within  all  human

probability the act must have been done by the accused.

There is this basic rule of criminal jurisprudence that if two

views  are  possible  on  the  evidence  adduced  in  a  case  of

circumstantial evidence, one pointing to the guilt of the accused

and the other  to  his  innocence,  the court  should adopt  view

which is favorable to the accused.

In reference to cases where there is no direct evidence

and the decision has to  rest  on circumstantial  evidence,  the
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Supreme Court in a line of decisions has consistently held that

such evidence must satisfied the following tests:-

(a) the circumstances from which an inference of guilt is

sought to be drawn, must be cogently and firmly established; 

(b) those  circumstances  should  be  of  a  definite

tendency unerringly pointing towards guilt of the accused; 

(c) the circumstances, taken cumulatively should form a

chain so complete that there is no escape from the conclusion

that within all human probability the crime was committed by the

accused and none else; and

(d) the  circumstantial  evidence  in  order  to  sustain

conviction must be complete and incapable of explanation on

any other hypothesis than that of the guilt of the accused and

such evidence should not only be consistent with the guilt of the

accused but should be inconsistent with his innocence."

Reference,  may  also  be  made  to  the  judgment  of  the

Apex  Court  rendered  in  the  case  of  Sharad  Birdhichand

Sarda v. State of Maharashtra reported in AIR 1984 SC 1622.

Thus,  in  view  of  aforesaid  consistent  legal  position  as

elaborated  above  and  also  in  view  of  the  fact  that  learned

counsel for the applicant has failed to point out any illegality or

perversity with the findings so recorded in the impugned order,

no case for interference has been made out.

It is an established position of law that if the court below

has  taken  a  view which  is  a  possible  view in  a  reasonable

manner, then the same shall not be interfered with.

After perusal of the  impugned judgment shows that the

trial court after a thorough marshalling of the facts of the case

and a microscopic scrutiny of the evidence on record has held

that the prosecution has failed to prove the charge against the

accused respondents and the findings recorded by the learned

trial judge in the impugned judgment are based upon evidence

and supported by cogent reasons.
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No interference with the impugned judgment and order of

acquittal  is warranted. Accordingly leave to appeal is refused

and  application  is  rejected.  Consequently,  the  appeal  also

stands dismissed. 

Copy of the order be certified to the court concerned for

consequential follow up action. 

Order Date :- 4.7.2018

Kuldeep


