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The Judgrment of the Court was delivered by

BANERJEE, J. Wiile it is truethat the postnortemreport by itself is not a
substanti ve piece of evidence, but the evidence of the doctor conducting
the postnortem can by no means be ascribed to be insignificant. The
significance of the evidence of the doctor lies vis-a-vis the injuries
appearing on the body of the deceased person and |likely use of the weapon
therefor and it would then be the prosecutor’s duty and obligation to have
the corroborative evidence avail able on record fromthe other prosecution
Wi t nesses.

These two crimnal appeals being Crl. Appeal No. 78 of 1999 and Crl. Appea
No. 79 of 1999 arising fromthe sanme Judgnent of the H gh Court against
that of the |l earned Additional Sessions Judge, Hissar in Sessions Case No.
80 of 1992 in which (1) Bhajan Lal (2) Rai Sahab, (3) Ram Singh and (4) Ram
Kurmar faced trial. Al the accused faced charge under Section 302 |PC read
with Section 201 and the | earned Additional Sessions Judge, Hissar by his
Judgnent dated 9th/10th August, 1995 convi cted Bhaj an Lai under Section 302
| PC and sentenced himto inprisonment for |ife, whereas the accused Ra
Sahab, Ram Si ngh and Ram Kurmar were convicted under Section 302/ 149 | PC and
sentenced in the manner alike. The learned Additional Sessions Judge did
not convict any of the accused under Section 201 I'PC by reason of the

convi ction under Section 302 |PC read with Section 149 I'PC. The case of the
prosecuti on however, runs as bel ow -

Conpl ai nant - Budh Ramis the brother of Manphool (deceased). They are
residents of village Chinder. On 22.1.1992, Budh Ram and Manphool went to
the temple at about 6 a.m and returned at about 6.15 a.m Wen Manphoo
was ahead of Budh Ram by about 10 paces and had reached near the house of
Ki shan Lal, a jeep RJI-3407 was there and Rich Pal, a resident of Chinder
and Appel |l ant Bhajan Lal were standing near it, armed with guns. Appell ant
Rai Sahab was sitting on the driver seat, while Appellant Ram Kurmar and Ram
Singh alias Singha were also sitting by his side on the front seat. Accused
Ram Kumar and Ram Si ngh, on seeing Manphool, stated that Manphool had won
noney in ganbling dishonestly from Ram Singh, and that he shoul d be taught
a lesson for dishonesty. Rich Pal and Bhajan Lal fired a shot each from
their respective guns, and as a result of receiving the shots, Manphoo
fell down. Conplai nant-Budh Ram took shelter in the tenple out of fear
Dhol u Ram son of Manphool on hearing the report of the gunshot, reached
there. Prosecution case further has been that inmrediately thereafter Ram
Kumar and Singha alighted fromthe jeep and all four of themtied the body
in a blanket and put the sane in the jeep and then went away in their jeep
after threatening the persons present at site. Conpl ai nant-Budh Ram
infornmed his brother -Ranjit and thereafter chased the jeep in a truck
They made a thorough search on the canals and roads at Badopal and Bhol a
etc. but did not find any clue. Therefore, Conplainant-Budh Ram al ong with
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Dhol u Ram went to Agroha Police Station, to | odge the report. The statenent
of Budh Ram was recorded at 3.05 p.m, which forned the basis of the FIR
(Ex. PF).

The Station House Officer SI Kishan Dutt being PW12 in the exam nation-in-
chief, inter alia, stated as below :

"On 22.1.1992 | was posted as SHO P.S. Agroha. On that day, Budh Ram cane
to ne in the police station. He was acconpani ed by Dholu Ram He made
statenment before ne upon which | recorded FIR Ex. PF whi ch was read over and

explained to himto which he signed in token of its correctness. | recorded
pol i ce proceedings on it, handed over one copy of FIR to himand obtai ned
his signature. Then | left for the post and reached the place of occurrence
al ongwi t h Budh Ram and Dholu Ram | lifted bl ood stained earth, 2-3 pieces
of bones fromthe spot, which were converted into separate seal ed parcels,
Seal of KD was used, Seal after use was given to Dholu RamPW | lifted

bl ood stained earth Ex.P: 12 and three pieces of bones Exs. P.13/1-3 vide
recovery nmemp Ex: PG attested by Dholu Ram and Budh Ram | prepared rough
site plan of the place of occurrence Ex. PR, recorded statenents of Dholu
and Budh ‘Ram | raided the houses of the accused but they were found
abscondi ng. | searched for the dead-body in the canal, | stayed for the
night in village Budha Khera. On 23.1.92 | deposited the case property wth
the MHC. On 26.1.92 | ‘along'with Ranjit and Dholu Ram was going in search
of the accused and dead body. At Chable mnor (Mri) Yad Ram nmet ne and
told ne that he along with Atnma Ram has recovered dead body of Manphoo
fromthe Chuli Bagrian mnor near the field of Ram Pat. Then | reached
there | held inquest proceedings on the dead body of Manphool and prepared
i nquest report Exs.PD/1.1 recorded statenents of Dholu, Ranjit, Yad Ram and
Atma Ramin the inquest proceedings | hand over the dead body along with
application for post-nortem examnation Ex.PD to constabl e Sadhu Ram and HC
Jagdi sh. "

It is at this stage it would be convenient to note the postnortemreport
whi ch reads as bel ow : -

"It was a dead-body of a nman, noderately built and nourished, necked

wi t hout any bel ongings with nmouth and eyes closed. Rigor nortis was absent
inall the linbs. The body was wet and sneared with nud, frass and | eaves.
The skin of the hands was swol | en and was sodden.” The 'nails and the hair
could be pulled out easily. A tattooed mark "Manphool" was present on the
anterior aspect of the right fore-armand al so found the foll ow ng
injuries. The height of the dead-body was 5 feet 11 inches :-

1. A crushed wound posterio and right |ateral aspect of skull of

i rregul ar shape and size was 10 cns anteri o posteriorly and 12 cns side to
side involving the skin, sub cutaneous tissues and underlyi ng bones which
were right and left parietal bone, right temporal “and occipital. Mst of
the brain matter was absent except a few brain nmatter |eft in the posterior
orani al fosse. Pieces of bones involved were absent.

2. An oval punctured would in the left scapul ar area of the chest
(However | have witten abdonen by m stake). Measuring 1.5. cns x 1 cmwth
a collar of abrasion all around the wound. The direction of the wound was
obl i que goi ng downward and forward. On dissection and 4th rib was fractured
inthe mddle. The left lung was | acerated and congested. Cl otted bl ood was
present in left pleural cavity. Few pellet and foreign body were recovered.
Anterior wall of pleural cavity was al so congested and there was sub

cont aneous harnorrhage in the left nenory area.

3. A punctured would on |l eft side of abdomen 8 cns away towards |eft
fromthe unmbilicus. Omentum and few | ops of intenstines were com ng out of
the wound. The wound was showi ng a collar of abrasion along the whole
mar gi ns of the wound. Bl ack tattooing was present around the wound. On

di ssection there was congestion in the skin Sub Coetaneous tissue and huge
bl ood was present in the peritoneum cavity. QOrentum was congested and | oop
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of small intestines were showi ng the congestion. Spleen was ruptured. Few
pellets of fire-armand foreign body was recovered. Small intestines showed
sem digested small amount of food which was sem |iquid/sem-digested.”

The facts shortly put thus reveal the date of occurrence being 22.1.1992 at
6.15 a.m and the body was recovered on 26.1.1992 by one Atna Ram and Yad
Ram Atma Ram stated :

"On 26/27 of January, 1993 i.e. about two years and two nonths ago, | and
Yad Ram were searching for the dead-body of Manphool. W reached Chul

m nor near the field of Raipat. There we saw a dead-body floating in the
Chuli M nor. That dead-body was that of Manphool. We took out that dead-
body from Chuli mnor (a canal). Nane of Manphool was tattooed on he hand
of the dead-body. | had also identified the dead-body by seeing the face.
The skull was enpty (khokhli), as the skull was in torn condition. Yad Ram
then left to the Police Station for giving intinmation. 1 stayed at the spot
near the dead-body. Yad Ram brought the Police. Dholu and Ranjeet al so
acconpani ed the police. Police prepared the inquest report of the dead-body
and then recorded ny statenent.

On 13.2.92 1 and Ranjeet were going to the P.S. Agroha to enquire if Singha
alias Ram Si ngh had been arrested or not. Dead-body was found 18/ 19 days
prior to our going tothe police station. Thanedar had net us at the Bus
Stand of village Khara Kheri. There a secret information was received by
Sub I nspector (Thanedar) that accused Ram Si ngh was conming fromthe side of
village Chinder. In the neantine a four-wheel er cane there from which
accused Ram Si ngh had alighted. On our pointing out Sl apprehended Ram

Si ngh now present in'the court. Upon interrogation by the police he (Ram

Si ngh) di scl osed that 18/ 19 days ago he along with four other persons after
comm tting the nurder of Manphool  Singh had thrown his dead-body in the
canal and before throwi ng the same he had renoved a golden ring fromthe
finger of the dead-body of Manphool and the sanme was conceded by himat his
house in the Niwar (strings) of the Palang (bed) and could get the sane
recovered. In this regard his statenment Ex.PQ was recorded which was thunb
mar ked by Singh accused and attested by me and Ranjeet Singh. Thereafter
accused led the Police party in his house situated at village Chinder and
then got recovered the ring. (At this stage, a seal ed Parcel bearing seals
of SS has been broken open and ring taken out there-from. The ring is
Ex.P. 12. It is the sanme ring which was got recovered fromthe palang as
stated above and the sanme was nade into a sealed parcel and taken into
possessi on vide recovery menp. Ex.PQ 1, attested by ne and Ranjeet."

It is on this state of evidence, the H gh Court has passed an O der of
acquittal so far as Ram Singh is concerned and as such partly allowed the
appeal. In its Judgrment, the High Court recorded the reasoning for such an
Order of acquittal of one of the accused persons as bel ow :

N The evidence of PW12 Kishan Dutt shows that accused- Ram Si ngh
alias Singha was arrested only on 13.2.1992. But Ex.PL/2 al so shows that
Ram Si ngh alias Singha had all egedly thunb-marked the discl osure statenent
on 29.1.1992. |If accused-Ran Singh alias Singha was-arrested only on
13.2.1992, then he could not have nmade a disclosure statement on 29.1.1992.
Further Ex.PQ is the alleged disclosure statement of Ram Singh alias Singha
made on 13.2.1992. Atma Ram (PW 11) also stated in his evidence that Ram
Singh alias Singha was arrested on 13.2.1992 and that he nade the

di scl osure statenment (EX PQ in pursuance of which the ring (Ex. P.12) was
recovered. This inconsistency casts a | ot of doubt as the invol venent of
accused- Ram Si ngh. Even according to prosecution, he was only sitting in
the jeep and had raised a | al kara that Manphool should be taught a | esson
It is further alleged that he along with 3 of the accused w apped Manphoo
in a blanket and put himin the jeep. But in view of that we have pointed
out above, we are of the viewthat it is wholly unsafe to convict this
accused on the basis of the available naterial and therefore, we are of the
view that he (Ram Singh alias Singha) should be acquitted, giving himthe
benefit of doubt...... "
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Incidentally, the factual score depicts that Rich Pal had expired during
the course of trial before the |earned Additional Sessions Judge and having
regard to the death of Rich Pal, the conviction and sentence pertaining to
two ot her accused persons were maintained by the High Court and the present
appeal by the accused persons pertain thereto. The State Government, also
however, being aggrieved by the Order of acquittal noved this Court in
appeal . Since these appeals arise out of the same Judgnent, appeals were
consol i dated and were heard toget her

The principal contention raised in support of the appeal filed on behalf of
the accused persons has been that nedical evidence as is available on
record conpl etely denolished the prosecution case. Let us, therefore, have
a |l ook at the nedical evidence as is available on record. The postnortem
report has al ready been noticed above and as such we need not dilate on the
injuries inflicted on the body of the deceased what is required presently
for our purpose herein. Dr. R K. Kataria conducted the postnortem

exam nation on the body of the deceased on 27.1.1992. In his evidence he
has been rather specific that injuries No. 1,2 and 3 were the result of
three i ndependent shots though, however, possibility of injury No. 1 being
caused by sone heavy weapon cannot be ruled out. As regards direction of
injury No. 2 Dr. Kataria explained that the nature of the injury itself
indicates that it was caused by weapon from above to downward and injuries
Nos. 2 and 3 were possible by a firearmweapon within a range of 3 ft.
whereas injury No. 2 Dr. Kataria stated could be caused by a firearmfrom
behind, injury No. 3/is possible by firearmonly fromthe front side. Dr.
Kataria, however, went on to depose

"Since | had X-rayed injury No. 1, therefore, |I did not think it proper to
give any details about nature of “injury being ante nobrtem or post or

whet her is attributed in causing the death. 1 also did not nention the
nature of weapon as no such colum was there in the Performa prepared for
post-nortemreport. Therefore, 1 also did not give the nature of weapon
used for injuries no. 2 and 3 also. In fact | had referred the dead-body
for X-ray exam nation of injury no. 1-in order to ascertain the weapon
used. It is correct that X-ray report was not shown the pieces of bones in
this case. It is correct that my opinion given in the post-nortemreport
the injuries nos. 2 and 3 were sufficient to cause'death due to shock and
henorrhage is wong. Volunteered in fact nentioning of injury no. 1 onmitted
| had referred the X-ray examnation of injury no. 1. It is incorrect to
suggest that | did not mention about injury no. 1 -while giving opinion
about the cause of death as | wanted to toe the |line of police."

A bare perusal of the evidence of the doctor depicts three specific
features, nanely, (i) Dr. Kataria had referred to have injury No. 1 X-
rayed; (ii) nature of the weapon used by the accused persons has not been
menti oned, as no such columm was there in the Performa prepared for
postnmortem report and as such Dr. Kataria did not given the nature of the
weapon used for injuries. As a matter of fact only for the ascertai nnent of
the weapon used, the body of the deceased was referred for X-ray. The X-ray
report, however, was not shown to the doctor till the date of exani nation
or even produced before the court; (iii) Dr. Kataria was al so not shown the
pi eces of bones in the case. These three factors go a long way in support
of the defence contention that it was a blind nurder and thus a fal se

i mplication.

The state of evidence available on record has been quoted extensively in
thi s Judgnent, which could otherw se be al so avoi ded but has been so done
So as to appreciate the trustworthiness or the credibility of the
prosecution case. Medical evidence points out an injury having a downward
stint : medical evidence points out two several gun shots injuries one from
the front and one fromthe back -the eye-w tnesses account does not,
however, obtain any support fromthe nmedi cal evidence rather runs counter
thereto. A definite evidence of availability of sone bones at the place of
occurrence was admttedly not shown to the postnortem doctor. Eye-
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wi t nesses’ account (PW8) Budh Ramrecords that after giving the |alkara
accused Bhajan Lai fired upon his brother Manphool and R ch Pal accused had
fired one shot upon his brother. Rich Pal accused had since died and the
brother on receiving the firearminjuries fell down on the spot.

| mredi ately, thereafter an alarmwas rai sed by the eye-w tness upon which
accused Bhajan Lai and Rich Pal threatened himthat in case of any al aram
they would also kill the PW8 by reason wherefore the latter took the
shelter by the side of the Mandir. The witness went on to record that after
Manphool , his brother, fell down and all the accused except Rai Sahab
wrapped himin a blanket and put in the jeep and the accused Rai Sahab then
drove the jeep. The witness thereafter stated that :-

. We then i.e. Dholu Ram Ranjit and nyself foll owed the accused in a
truck. W went to the canal of Badopal. W al so saw the accused on the
roads but they were not - visible. W went on the bank of canal of Badopal

We al so went to Bhoda, Sarangpur, Kheranpur. Kohli and other roads and then
on the canal but could not find the accused and the jeep and Manphool
Utimtely, | |odged report Ex.PF in P.S. Agroha. In this regard ny
signature are there on FIR Ex. PF. The contents of the FIR were read over to
nme and after admitting the sane to be correct put ny signatures.

Police then came to the place of occurrence and lifted three pieces of
bones, bl ood stained earth. Both were made into parcel and then seal ed.
Both were seal ed separately seal after use was handed over to ne. Both the
parcels were taken/into possession vide recovery nenmo Ex. PG " (Enmphasis
suppl i ed)

Significantly, the prosecutor produced the bundl e containing three pieces
of bones, which are identified by PW8 as the sane pi eces of bones, which
wer e under seizure by the policeauthorities at the place of occurrence -
these bones, however, were not produced and placed for exanm nation before
the postnortem doctor as to whether they can be co-related with that of the
deceased person. The Serol ogi cal Report of these bones did not see the
light neither the Ballistic Experts’ Report as to the nature of the weapons
used. It is a duty cast on the prosecution to prove the guilt of the
accused persons beyond all reasonable doubts. Hi gh Court has dealt with the
i ssue that the thunb marked discl osure statenent of 'Ram Singh dated
29.1.1992 casts a |l ot of doubt as to the invol venent of accused Ram Singh
since Ram Singh was arrested only on 13.2.1992 as such di scl osure statenent
of 29.1.1992 cannot be had - it is this .inconsistency which was noticed by
the H gh Court and Ram Singh, at whose instance the ring was supposed to
have been recovered, stands acquitted on the ground of benefit of doubt.
The Hi gh Court, however, has not considered the nedical evidical vis-a-vis
the eye-witnesses’ account - the conflict and i nconsistency between the two
al so raises a very great suspicion in the mind of the Court : credibility
of the prosecution case stands at zero | evel by reason of the conclusion of
the H gh Court and accordingly benefit of doubt to Ram Singh. It is the
same prosecutor, which has recovered the pieces of bones, had it exhibited
but not produced before the postnortem doctor, who woul d otherw se be able
to identify the bones as that of the deceased. This failure of the
prosecution, in our view, cannot be taken as a nere-onission but a failure,
whi ch would go a long way in the matter of reposing confidence thereon

VWiile it is true that the lawis well settled in regard to the issue that
in an appeal against conviction for the offence of nurder Suprene Court
woul d be rather slowto intervene in the event of there being a concurrent
finding of fact but it is equally settled that in the event the finding,
which suffers fromthe vice of perversity of any fundanmental rules or even
a definite procedural injustice going to the root of the prosecution case
guestion of the Apex Court being slowin intervention would not arise. In
this context, reference nay be made to the decision of this Court in Arjun
Mari k and Ors. v. State of Bihar, [1994] Supp. 2 SCC 372 wherein this Court
i n paragraph 15 stated as bel ow : -

"15. W are also aware of the fact that as a rule of practice, in appea
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agai nst conviction for offence of nmurder Suprene Court is slowto disturb a
concurrent finding of fact unless it is shown that the finding is

mani festly erroneous, clearly unreasonable, unjust or illegal or violative
of some fundamental rule of procedure or natural justice. Further it has
also to be remenbered that in a rmurder case which is cruel and revolting it
becormes all the nore necessary for the Court to scrutinise the evidence
with nore than ordinary care | est the shocking nature of the crinme m ght

i nduct instinctive reaction against a dispassionate judicial scrutiny of
the evidence in |aw. "

The Judgrment under appeal admittedly does not contain a whisper even
pertaining to the contradictions between eye-w tnesses’ account and the
medi cal evidence. In the contextual facts and as noticed above, nedica

evi dence runs positively counter to the eye-w tnesses’ account rendering
the ocul ar testinobny not being dependable or trustworthy. There is no
credi bl e evidence on record. It is significant that all the so-called eye-
Wi t nesses were produced in Court by the police fromits custody in handcuff
condition and it is only on the w tness box that the handcuffs were

rel eased and taken up fromthe body of the person. Al of them are under-
trail prisoners being involved in a nmurder trail. The Court thus has to
scrutinise its evidence with a little bit of caution and scrutiny so as to
judge their veracity. Admittedly all the supposed eye-w tnesses are

rel ati ons of the deceased. As such they fall within a category of
interested witness. It is not that the evidence ought to be discredited by
reason of the witness being sinply an interested witness but in that event
the Court will be rather strict in its scrutiny as to the acceptability of
such an evidence. High Court has principally relied on the 161 statenents
and the contradictions available on the record have not been taken note of.
In our viewthis is aclear error on the part of the H gh Court. Some
weapons have been seized al ongwm th the cartridges and it has been stated
that such recovery was effected in terns of the disclosure statenents.
Before this Court it has been strongly urged that the same is in
contravention of Section 27 of the Evidence Act. Undoubtedly, Section 27,

t hough provi des an exception, but the Court shoul d al ways be vigilant about
the circunvention of its provision - "Sarkar on Evidence (15th Edition)"
has the following to state on Section 27: -

......... The protection afforded by the whol esone provi sions of ss. 25 and
26 is sought to be whittled down by the police by their ingenuity in
mani pul ati ng the record of the information given by the accused.in the
case-diary in such a manner as to make it appear that it led to the

di scovery of sone facts although the police mght have nade such di scovery
fromother sources. Wen a fact is once discovered frominformation

recei ved from anot her source, there can be no discovery again even if any
information relating thereto is subsequently extracted fromthe accused. A
devi se sonetinmes adopted by the police is to stage a scene and take the
accused to the place where the things discovered lay buried or hidden and
require himto nmake a search for themat the spot indicated to the accused,
or sonetines the articles are first produced before the accused and
thereafter statenents purporting to have been nmade by hi m about the so-
cal l ed di scovery are recorded. Court should be watchful that the protection
afforded by ss. 25 and 26 should not be dependent on the ingenuity of the
police officer in conposing the narrative conveying the information
relating to the alleged recovery of a fact."

In Pul ukuri Kotayya v. Enperor, 74 Ind. App 65 : AIR (1947) PC 67, the
Privy Council considered the provision of Section 27 of Evidence Act and
observed : -

"It is fallacious to treat the 'fact discovered’” within the section as

equi valent to the object produced; the fact discovered enbraces the place
fromwhich the object is produced and the know edge of the accused as to
this, and the information given nust related distinctly to this fact.
Informati on as to past user, or the past history, of the object produced is
not related to its discovery in the setting in which it is discovered.
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I nformation supplied by a person in custody that "I will produce a knife
conceal ed in the roof of ny house’ does not lead to the discovery of a
knife : knives were discovered nany years ago. It leads to the discovery of
the fact that a knife is concealed in the house of the informant to his
know edge, and if the knife is proved to have been used in the conm ssion
of the offence, the fact discovered is very relevant. But if to the
statenment the words be added 'with which | stabbed A, these words are

i nadm ssi ble since they do not relate to the discovery of the knife in the
house of the informant." (p. 77 of Ind App): (at p. 70 of AIR)."

The observations stand accepted by this Court in Prabhoo v. State of Uttar
Pradesh, AIR (1963) SC 1113.

Let us however, at this stage, analyse the evidentiary value of such
di scoveri es.

(i) Licensed double barrel 12 bore gun bearing No. 70002-1978 along with
i cense No. 240-VII/Fatehabad (valid upto 2.8.1992) along with three .12
bore cartridges and one fired cartridge case of .12 bore - this recovery
meno stands witnessed by Dholu Ram (PW 10) and Budh Ram (PWS8).

(ii) Recovery nmemo of Jeep No. RJI-3407 - this recovery stands w tnessed by
Dhol u Ram and Budh Ram PW 10 and 8.

(iii) Pointing out meno - Rai Sahib, Ram Kanwar, Rich Pal and Bhajan La
led the police party to Badi pal Canal, at Chable Mri and pointed out the
pl ace where on the | eft bank of the canal the jeep had been parked and
thereafter the dead body was put intothe canal : this pointing out neno
al so stands wi tnesses by Dholu Ram-and Budh Ram

(iv) Four discloure statenents of Bhajan Lal, Ram Kanwar, Rich Pal and Rai
Sahab accused persons and all the four statements stand wi tnessed by Dholu
Ram and Budh Ram PWs 10 and 8.

(v) Recovery meno of blood stained earth lifted fromleft bank of Badipa
Canal near the bridge of Chable Mri stands w tnessed by Dhol u Ram and Budh
Ram

(vi) Disclosure statenment/menmo of the accused Ram Singh : whille in the
process of throwi ng the dead body of Manphool -in the canal, a golden ring
was removed from his person and that ring has been kept conceal ed t hough
led to the subsequent recovery of the same. This statenment however. stands
wi tnessed by Ranjit and Atma Ram (PW11).

(vii) Recovery neno of golden ring in ternms of the disclosure statenent
wi tnessed by Ranjit and Atma Ram (PW11).

Ranjit happens to be the brother of Manphool, the deceased : the nenos
mentioned in Nos. 1 -5 are all dated 29.1.1992 whereas 6th and 7th nmenos
are dated 13.2.1992".

Two of the recoveries, as noticed above, thus stood witnessed by Atma Ram :
let us briefly, at this stage, refer to the deposition of Atnma Ram noticed
herein before to the extent that on 26/27.1.1992 when Atnma Ram was
searching for the dead body of Manphool, he reached Chable nore and saw a
dead body floating - the dead body was then |ifted to the bank of the cana
and whereas Atma Ram was keeping a watch, Yad Ramwas sent to informthe
police. The police came along with Dholu and Ranjit. On the second occasion
again Atma Ram and Ranjit enquired, after having discovered that though the
dead body was recovered some time back, whether Ram Si ngh had been arrested
or not -when Thanedar net themand in the neantime a four wheel er came from
whi ch the accused Ram Si ngh had alighted and on the pointing out by Atma
Ram Ram Singh was arrested and thereupon interrogation started by the
police, which made Ram Singh to di sclose the conmission of the offence and
throwi ng up of the dead body in the canal as also renoval of the gol den
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ring fromthe finger of the dead body and subsequent recovery thereof, as
noti ced herein before. The ring was identified. The Hi gh Court, however,
thought it fit to acquit Ram Singh by reason of discrepancy in the records.

These are, however, the evidence available on record for the recoveries

ef fected upon di scl osure being made. The Hi gh Court obviously did not place
any reliance on the evidence of Atma Ram as otherwi se no acquittal could
have been ordered for Ram Si ngh

Significantly all disclosures, and even arrests have been made in the
presence of three specific persons, nanmely, Budh Ram Dholu Ram and Atna
Ram - no independent wi tness could be found in the aforesaid context - is
it deliberate or is it sheer coincidence - this is where the rel evance of
the passage from Sarkar on Evidence cones on. The ingenuity devised by the
prosecut or knew no bounds - Can it be attributed to be sheer coincidence ?
W thout any further consideration of the nmatter, one thing can be nore or

l ess with certain amunt of conclusiveness be stated these at | east create
a doubt  or suspicion as to whether the sane has been tail or-made or not and
in the even of there being such a doubt, the benefit nust and ought to be
transposed to the accused persons. The trial Court addressed itself on
scrutiny of evidence and cane to a conclusion that the evidence avail able
on record is trustworthy but the H gh Court acquitted one of the accused
persons on the basis of sone discrepancy between the oral testinmony and the
docunentary evidence as noticed fully herein before. The oral testinony
thus stands tainted with suspicion. If that be the case, then there is no
ot her evidence apart fromthe omi present Budh Ram and Dholu Ram who
however are totally interested witnesses. Wile it is true that legitinmacy
of interested witnesses cannot be discredited in any way nor terned to be a
suspect w tness but the evidence before being ascribed to be trustworthy or
bei ng capabl e of creating confidence, the Court has to consider the sane
upon proper scrutiny. In our view, the H gh Court was wholly in error in
not considering the evidence available on record in its proper perspective.
The ot her aspect of the matter is in regard to the defence contention that
Manphool was missing fromvillage for about 2/3 days and is nurdered on
21.1.1992 itself. There is defence evidence on record by DW3 Raja Ram t hat
Manphool was nurdered on 21.1.1992. The H gh Court rejected the defence
contention by reason of the fact that it was not suggested to Budh Ram or
Dholu Ramthat the murder had taken place on 21.1.1992 itself and DW3 Raja
Ram had even cone to attend the condol ence and it is by reason therefor
Raj a Ram s evidence was not accepted. lIncidentally be it noted that the

evi dence tendered by defence w tnesses cannot always be terned to be a
tainted one - the defence witnesses are entitled to equal treatnent and
equal respect as that of the prosecution. The issue of credibility and the
trustworthi ness ought also to be attributed to the defence w tnesses at par
with that of the prosecution. Rejection of the defence case on the basis of
the evidence tendered by defence wi tness has been effected rather casually
by the Hi gh Court. Suggestion was there to the prosecution’s w tnesses in
particul ar PW10 Dholu Ram that his father Manphool was m ssing for about
2/ 3 days prior to the day of the occurrence itself - what nore is expected
of the defence case : a doubt or a certainty - jurisprudentially a doubt
woul d be enough : when such a suggestion has been nade prosecution hasto
bring on record the availability of the deceased during those 2/3 days with
some i ndependent evi dence. Rejection of the defence case only by reason
thereof is far too strict and rigid a requirenent for the defence to neet -
it is prosecutor’s duty to prove beyond all reasonabl e doubts and not the
defence to prove its innocence - this itself is a circunstance, which
cannot but be terned to be suspicious in nature.

Consi dering the aforesaid, we do feel it expedient to record that the Hi gh
Court fell into a manifest error in comng to a conclusion as reflected in
the Judgnent under appeal and which thus cannot be sustained. The appea
(Crimnal Appeal No. 79/1999), therefore, succeeds and is allowed and the
appel l ants be released fromthe custody, if not required in any other

pr oceedi ng.
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In view of the decision above, Crimnal Appeal No. 78/1999 (State of
Haryana v. Ram Singh) fails and stands di sn ssed.

C.A. No. 78/99 di sm ssed.

C. A No. 79/99 all owed.




